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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDCGES.

KNOPF, JUDGE: Crawford Dwayne Akers and Roxanne Akers appeal
froman order of the Johnson Circuit Court setting aside a deed

i ssued to them by Dorothy and Edgar Arnie Lemaster. They contend
that they adequately perfornmed the condition precedent in the
deed, and that the trial court erred by finding to the contrary.
Because the trial court’s concl usion was supported by substanti al

evidence, we affirm



On May 11, 2000, Dorothy Lenaster and her husband Edgar
Arni e Lenmaster executed a deed conveying real property in Johnson
County, Kentucky, to Crawford Dwayne Akers and his w fe, Roxanne
Akers.! The deed states:

That in consideration of the | ove and
affection the parties of the first part

[ Lemaster] have for the parties of the second
part [Akers], and on condition that the
parties of the second part provide care unto
the parties to the first part for the

remai nder of their lives; such care

consi sting of day to day assistance with

heal th, personal, and financial affairs with
the restriction that the parties of the first
part shall not be placed in a nursing hone or
retirement home unl ess absolutely nedically
necessary; all of which are conditions
precedent to the transfer of full title to
the parties of the second part; the parties
of the first part do convey subject to the
conditions set forth, unto the parties of the
second part, for their joint lives and upon
the death of either of them remainder in fee
sinple to the survivor of them their heirs
and assigns forever

After Arnie Lenaster died in Septenber of 2000, Dorothy
Lemast er becane unsatisfied with the Akerses’ performance of the
conditions set out in the deed and brought this action to declare
the deed void. Following a bench trial, the trial court issued
findings of fact, conclusions of |law, and a judgnent on Novenber

7, 2002. The court found that the Akerses had not perfornmed the

! The deed was recorded in the office of the Johnson County
Gl erk, Deed Book 357, Page 89.



condi tions precedent required by the deed, and consequently it
decl ared the deed to be void. This appeal followed.?

The Akerses argue that the trial court clearly erred in
finding that they had failed to performthe condition precedent.
They assert that they took care of the Lenmasters’ needs on a
daily basis from February until Decenber of 2000, when Dor ot hy
Lemaster fired them The Akerses further contend that the deed
i s ambi guous concerning the extent of the duties which were
required of them and they attenpted to performthose duties as
t hey perceived themto be.

In finding for Lemaster, the trial court correctly
stated that the initial devise was subject to the condition that
t he Akerses woul d provide day-to-day care to the Lemasters for as
long as they both lived. As the persons claimng the devise, the
Akerses had the burden to show that the condition had been
performed ® The trial court concluded the Akerses had not
sufficiently performed the conditions precedent required to
conpl ete the devi se.

At trial, Dorothy Lenaster testified that Roxanne and

Crawmford Akers provided very little care after the deed was

2 Dorothy Lemaster died on Cctober 26, 2002. By agreed order,
Harold WIllianms, the adm nistrator of her estate, was substituted
as a party to this action.

3 Barrett v. Percival, 197 Ky. 88, 246 S.W 143, 146-47 (1922):
citing Page v. Frazer’s Executor, 77 Ky. (14 Bush) 205 (1878).




executed in May of 2000. She al so accused the Akerses of
stealing her noney. Roxanne testified that she and Crawford
provi ded care to the Lemasters on a daily basis until Dorothy
Lemaster dism ssed them She admtted that she had taken sone
nmoney froma box in the Lemasters’ hone, but she asserted that
she only used the noney to pay for the Lemasters’ expenses.

Al though the trial court did not state so expressly, it
clearly determ ned that Dorothy Lemaster’s testinony was nore
credible than the testinony offered by the Akerses. Findings of
fact shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge the credibility of witnesses.* The trial court’s inplicit
concl usi on was supported by substantial evidence and therefore
was not clearly erroneous.?®

Accordi ngly, the judgnent of the Johnson Circuit Court

is affirned.

ALL CONCUR
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Robert C. Bi shop Wesl ey W Duke
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® See Black Motor Co. v. Greene, Ky., 385 S.W2d 954, 956 (1964).




