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BEFORE: McANULTY, M NTON, and SCHRODER, Judges.
M NTQON, Judge: Conni e Baker appeals pro se from the circuit
court’s denial of his third collateral attack upon his plea of
guilty to the crines of nurder, attenpted nurder, first-degree
robbery, first-degree crimnal conspiracy to commt burglary,
and being a first-degree persistent felony offender. In this

notion, Baker filed for an enlargenent of tinme to file a notion



for relief wunder Kentucky Rules of Crimnal Procedure (RCr)
11.42, or in the alternative, to vacate judgnent pursuant to RCr
10. 26 and/or Kentucky Rules of CGvil Procedure (CR) 60.02(f) and
60. 03.

Baker prem ses his argunent on an affidavit from his
co-def endant which states that Baker was passed out in the back
seat of an autonobile during the comm ssion of the crinmes for
whi ch Baker later pled guilty. Baker argues that this affidavit
proves he is innocent of the crinmes, and his guilty plea is
therefore null and void because it violates a nunber of
provisions of the constitutions of the United States and the
Commonweal t h of Kent ucky.

Odinarily, a notion for relief under RCr 11.42 nust
be brought within three years after the judgnent becones final.?
Since Baker’s guilty plea becane final in 1993, his notion was
wel | outside the three-year period. Baker attenpts to overcone
this limtation through citation to RCr 11.42(10)(a) and (b),
whi ch provi de exceptions to the three year limt in instances in
whi ch the defendant proves (a) that the facts upon which the
claim is predicated were unknown and could not have been
ascertained through the exercise of due diligence, or (b) that

t he f undament al constitutional right asserted was not

! Ky. R Oim P. (RC) 11.42(10).



established within the period provided for in RCr 11.42(10) and
has been held to apply retroactively.

As the circuit court noted, the exception contained in
(a) is inapplicable because Baker would have known whether or
not he was passed out drunk from the beginning of the
proceedi ngs  agai nst hi m Subsection (b) is |ikew se
i nappl i cabl e because Baker has not cited us to, nor denonstrated
the applicability of, any newy ascertained constitutiona
prot ection. Hs claimis that he is factually innocent of the
crimes charged, a condition the excul patory nature of which was
recogni zed | ong before 1993.

Relief wunder CR 60.02 is simlarly unavail able. In
i nstances of m stake, newly discovered evidence, or perjury or
falsified evidence, a notion for relief nust be nmade w thin one
year of the judgnent.? In instances where there has been fraud
affecting the proceedings, the judgnent is void, or there is
sone other extraordinary reason justifying relief, a post
judgnent notion nust be made within a reasonable tinme.® View ng
4

the co-defendant’s affidavit as newly discovered evidence,

Baker’s notion nust have been brought within one year of final

2 Ky. R CGv. P. (CR) 60.02(a),(b), and (c).
3 CR 60.02(d), (e), and (f).

4 This of course assunmes that it could not have been
di scovered through due diligence, which we have already stated
is unlikely.



j udgnent . He has not alleged any extraordinary reason which
woul d justify the nine year delay in presenting this affidavit.
Therefore, Baker was not entitled to relief under CR 60.02.

Accordingly, the circuit court was correct in denying

Baker’s notion. |Its order is affirned.
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