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TRUSTMARK | NSURANCE COVPANY;
BENEFI T TRUST LI FE | NSURANCE COVPANY;
and JAVES B. COBURN APPELLEES

CPI N ON AND ORDER
DI SM SSI NG
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BEFORE: BAKER, COWBS, and SCHRODER, Judges.

COVBS, JUDGE. Harvey Ml lett appeals froma sunmary judgnment
entered by the Martin Grcuit Court dismissing his fraud claim
agai nst his disability insurer, Trustmark | nsurance Conpany,
(f/k/ia, Benefit Trust Life Insurance Conpany), and its agent,

James B. Coburn.® After review ng the procedural history of this

! M. Coburn died on May 25, 2000 -- prior to the notion for
summary judgnment and the entry of a final judgnment in this case.
After Coburn’s death, his attorney was granted | eave to withdraw as



case, we conclude that Mllett failed to file his notice of
appeal in tinely fashion. Consequently, the appeal nust be
di sm ssed.

In his conplaint, filed on January 13, 1998, Mol lett
all eged that Trustmark and Coburn commtted fraud by
substituting for a policy previously issued to hima different
policy providing fewer benefits. |In his deposition, Mllett
stated that in 1989, he applied for insurance that would produce
i ncone benefits of $1,000 per nonth in the event that he becane
di sabl ed. The benefits were to be paid until he reached the age
of 65. The nmonthly premiumfor this policy was $82. 35.

Wthin days of receiving the policy in the nmail,

Ml lett testified that Coburn told himthat he could increase
the nonthly income benefit to $1,500 by increasing the prem um
to $105 nonthly. Mllett filled out an application to obtain

t he enhanced disability benefit. Trustmark, however, declined
to wite a policy providing for the increased benefits. After
he was infornmed by Coburn that he could not obtain the higher

i ncone benefits, Mllett continued to pay the $82.35 prenium for
the original policy.

In 1992, Mol lett becane di sabl ed and began draw ng

nonthly benefits of $1,000 from Trustmark. In 1997, he was

Coburn’s counsel of record. Coburn’s personal representative was not
substituted as a party to the underlying action.
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informed by Trustmark that the benefits would end in two nonths
pursuant to the terns of the policy. Mllett filed a lawsuit in
1997 -- nine years after the policy had been witten. He
al l eged that w thout his know edge, Coburn switched his origina
policy (providing for benefits up to age 65) to a different
policy providing benefits for a maxi nrum of five years.
Trustmark filed a notion for sumary judgnent based on the five-
year statute of limitations for fraud. KRS? 413.120. Mollett
argued in response that he did not read his policy nor did he
di scover the discrepancy until the policy was about to expire in
1997. He contended that he was entitled to the benefit of the
five-year extension to the statute of limtations based on the
di scovery rule provided at KRS 413.120(3).

In its judgnment entered Decenber 20, 2001, the trial
court granted Trustmark’s notion for summary judgnent and
di sm ssed Mollett’s conplaint as falling beyond the limtations
period. The court considered Mllett’s argunent that he was
entitled to the benefit of the discovery rule and concl uded as
foll ows:

[E] ven though [Mollett] did not allegedly

di scover the fraud until approxi mately one

year before the filing of the conplaint,

[Mollett] is and was under a duty to plead

and prove that the fraud was not di scovered

within the five year period fromthe signing
of the insurance contract and that the

2 Kentucky Revi sed Statutes.



exerci se of reasonable diligence woul d not
have reveal ed the fraud.

The Court has thoroughly exam ned
[Mollett’s] conplaint and cannot, under any
interpretation, glean the above requirenents
as having been net. . . . Werefore, the
Court having found that the requirenments of
pl eading a recently discovered fraud has
[sic] not been nmet and as such,

[ Trustmark’ s] notion for summary judgnent is
granted on this basis alone. The Court does
not address the particulars of [Trustmark’ s]
notion as it relates to whether or not
[Mollett] could or should have di scovered
the alleged fraud within the limtations
period as the Court finds the first ground
to be dispositive of the issue.

On Decenber 28, 2001, Mdllett filed a notion to alter,
anend, or vacate the judgnent coupled with a notion to anend his
conplaint. Both notions were denied on Septenber 23, 2002. On
Cctober 1, 2002, Mollett filed another notion seeking to set
asi de the post-judgnent order or, in the alternative, to “nake a
final appeal able order.” The notion did not specify any grounds
for either avenue of relief. On Novenber 13, 2002, the tria
court denied the notion to set aside its previous order and
granted the notion to nake the Septenber 23, 2002, order “fina
and appeal able.” On Decenber 6, 2002, Mdllett filed his notice
of appeal to this Court, identifying both the judgnment of
Decenber 20, 2001, and the order of Novenber 13, 2002, as the

j udgnent s bei ng appeal ed.



Trustmark argues that this Court nust dismiss this
appeal because the notice of appeal was not filed within thirty
(30) days of the order of Septenber 23, 2002, which disposed of
t he original post-judgnent notion. W agree. The Rules of
Cvil Procedure do not permt successive post-judgnent notions.

Cloverleaf Dairy v. Mchels, Ky.App., 636 S.W2d 894, 895-896

(1982).

In the case before us, a final judgnent was entered on
Decenber 20, 2001. Final judgnent is defined in CR 54.01 as “a
final order adjudicating all the rights of all the parties in an
action or proceeding.” Although it did not contain | anguage of
finality, the dism ssal of Mllett’s conplaint was, by
definition and by operation of law, a final judgnent.
Therefore, the tine for filing an appeal began to run on
Decenber 20, 2001, the date of the clerk’s notation of service
of the judgnment on the parties. CR 73.02(1)(a). Mdllett’s
tinmely notion to alter, anmend, or vacate the judgnent tolled the
time for filing a notice of appeal. CR 73.02(1)(e). However,
the running of tinme for the appeal re-comenced upon the clerk’s

notati on of service of the trial court’s order disposing of that

nmotion. |1d. The notation of service of the order was nade on
the sane day as that of the entry of the order -- Septenber 23,
2002.



Mol I ett’ s second post-judgnent notion did not stay the
time for filing a notice of appeal. Thus, a notice of appeal
had to have been filed within 30 days of Septenber 23, 2002.

Mol lett’s notice of appeal, filed on Decenber 6, 2002, was not
filed within the tinme required by CR 73.02, and we are conpelled

to dismss the appeal. Johnson v. Smth, Ky., 885 S.W2d 944

(1994); Stewart v. Kentucky Lottery Corporation, Ky.App., 986

S.W2d 918 (1998); and, Excel Energy, Inc. v. Commonweal th

Institutional Securities, Inc., Ky., 37 SSW3d 713 (2000).

Accordingly, the appeal is hereby ORDERED di sm ssed.
Al'l  CONCUR
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