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BEFORE: BUCKI NGHAM MANULTY and PAl SLEY, JUDGES.

BUCKI NGHAM JUDGE: Bi g Fist Coal Conpany petitions for review of

an opinion by the Wrkers’ Conpensation Board (Board) affirmng

an opinion and award by an adm nistrative | aw judge (ALJ) that

awar ded benefits to Ferrell O Quinn based on a finding that he

was permanently and totally occupationally disabled. W affirm
On January 23, 1988, O Quinn injured his | ow back

while in the course and scope of his enploynent with Big Fist.



In an opinion and award rendered on April 18, 1989, O Qui nn was
awar ded benefits based on a 60% permanent partial disability.
Liability was equal |y apportioned between Big Fist and the
Speci al Fund (now Workers’ Conpensati on Funds).

O Quinn reentered the work force with Eastern Coa
Conpany as a shuttle car operator in January 1991. 1In the
course and scope of his enploynent with Eastern, he suffered
exacerbations of his previous back injury, first on Septenber 7,
1991, and again on August 23, 1992. O Quinn was stil
tenporarily totally disabled as a result of the |ast
exacer bati on when Eastern shut down its operation and |laid off
its enployees in January 1993.

O Quinn filed a consolidated claimfor benefits
agai nst Eastern as a result of the Septenber 1991 and August
1992 injuries and joined that claimw th a reopening of his 1988
claimagainst Big Fist. In a decision rendered Septenber 30,
1994, by an ALJ, it was found that the Septenber 1991 and August
1992 incidents at Eastern produced no permanent injury or
i mpai rment but nerely exacerbated O Quinn's pre-existing back
condition attributable to the 1988 injury with Big Fist. It was
further found that O Quinn had not experienced a worseni ng of
condition or increase in occupational disability fromthe date
of the opinion issued in the original claimfor injury against

Big Fist. Thus, O Quinn was awarded tenporary total disability
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benefits related to the exacerbations, but the remainder of his
claimwas di sm ssed.

O Quinn was never able to return to the work force for
any extended period of tine after the August 1992 exacerbation
and permanent lay off from Eastern. However, he did work on a
tenporary basis at different tinmes doing |ight carpentry and
el ectrical work. O Quinn last worked in 1996, and he received a
Soci al Security disability award in 1998 that was backdated to
August 1, 1996. He has not | ooked for enploynent since that
tinme. In addition to a worsening of his | ow back pain and
i ncrease of synptons in his lower extremties, O Quinn also
experienced psychiatric problenms. He stated that these probl ens
came on subsequent to the August 1992 injury and his realization
that he woul d be unable to performthe kind of work he had done
in the past and that his famly would suffer financially.

In addition to the work injuries, O Quinn suffered an
acute exacerbation of his |ow back pain in 1998 whil e hel pi ng
his wife plant flowers. An M perforned on Septenber 3, 1998,
showed a | arge herniated disc at L5-S1 on the right.

On January 24, 2001, O Quinn was pernmtted to reopen
his claimfor purposes of securing an increase in incone
benefits. The case was assigned to an ALJ for the taking of
proof, and a hearing was held on March 4, 2002. O Quinn

testified by deposition and at the final hearing, and the
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parties submtted nedical proof in the formof records fromthe
VA Hospital and reports fromDr. Mchael Lyons, Dr. K D.
G bson, Dr. Joseph Rapier, Dr. OM Patrick, Dr. Robert Goodnan,
and Dr. Richard Sheridan. Further, reports from Phil Pack, a
psychol ogi st, from Dr. David Shraberg, a neuropsychiatrist, and
fromDr. Ralph Crystal, a vocational evaluator, were submtted
The ALJ issued an opinion and award on May 3, 2002,
awar di ng O Qui nn benefits based on a finding that he was
permanently and totally occupationally disabled. The ALJ
recogni zed that there was a question "as to whether the canel’s
back being broken is attributable to his original work-rel ated
injury or the incident, which occurred at hone being an entirely
new injury.” The ALJ found as foll ows:

The plaintiff has already shown a history of
t endency toward exacerbations of his prior
work injury as is indicated in the Opinion
in the prior re-opening. Here, Dr. Rapier
and Dr. Lyons both attribute the plaintiff’s
current condition to the original injury. |
believe this testinony is al so supported by
the testinmony of Dr. Patrick wherein he
indicates that the plaintiff’'s condition is
a recurrence of the original disc bulging.

| further find that plaintiff to be credible
wherein he testified that he is in severe
pain and that his pain has increased since
that time and find his testinony to be
supported by the evidence offered fromDr.
Rapi er indicating an increase in inpairnent
and increase in lifting restrictions to a
maxi mum occasional lifting of ten pounds.
further find plaintiff’s testinony in
regards to an onset of depression and
anxiety to be credible and note that he is
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i ndeed been treated for sanme through the use
of zoloft and buspar. Wen | consider the
plaintiff’s current advanci ng age, injury,

i mpai rment, medical restrictions, prior
training and experience, along with the area
where he resides, | find that he nowis

i ndeed permanently and totally
occupational |y di sabl ed under the principles
set forth in Gsborne v. Johnson, Ky., 432
S.W2d 800 (1968), and further find that he
has devel oped synptons of depression and
anxiety related to his increase in pain and
shall be entitled to reasonable and
necessary nedical care for that condition.
Pursuant to the original Opinion and Award,
the benefits payable for this permanent

total occupational disability shall be
shared equal ly between the defendant -

enpl oyer and t he def endant Speci al Fund.

Followng a ruling by the ALJ on Big Fist's petition for
reconsi deration, Big Fist petitioned this court for review

Big Fist argues that the ALJ's finding of a worsened
condition and increase in occupational disability causally
related to the original conpensable injury was not supported by
substantial evidence and was clearly erroneous. As O Quinn was
successful before the ALJ, the question on appeal is whether
t here was substantial evidence of probative value to support the

ALJ"s conclusions. WlIf Creek Collieries v. Cum Ky. App., 673

S.W2d 735, 736 (1984). Substantial evidence is defined as
evi dence of relevant consequence, having fitness to induce

conviction in the m nds of reasonable people. Snyzer v. B.F.

Goodrich Chem Co., Ky., 474 S.W2d 367, 369 (1971). As fact-

finder, the ALJ has the authority to determne the quality,
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character, and substance of the evidence. Square D Co. v.

Tipton, Ky., 862 S.W2d 308, 309 (1993).

First, Big Fist attacks the ALJ's reliance on
testimony fromDr. Rapier, Dr. Lyons, and Dr. Patrick. 1In
support of his decision, the ALJ stated that both Dr. Rapier and
Dr. Lyons attributed O Quinn’s current condition to the original
injury. Further, the ALJ stated that their testinony was
supported by the testinony of Dr. Patrick when he indicated that
O Quinn’s condition was a recurrence of the original disc
bul gi ng.

Big Fist notes that neither the report fromDr. Rapier
nor the report fromDr. Lyons nmentioned the 1998 injury to
O Quinn’s back that occurred while he was planting flowers in
his yard. Big Fist asserts that it is apparent O Quinn did not
relate the history of the 1998 injury to either Dr. Rapier or
Dr. Lyons. Big Fist thus naintains that the opinions of those
doctors should be disregarded. On the other hand, O Quinn
stated in his testinony before the ALJ that he did not know why
there was no reference to the 1998 injury in the reports of Dr.
Rapi er and Dr. Lyons, and he further stated that he “woul d have
told themall the sane” as he told Dr. Patrick, who did receive
and note a history of that injury.

We agree with the Board's reasoning in rejecting this

argurment. The Board noted that it was not necessary for the ALJ
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to mention in his decision the lack of any reference to the 1998
incident in the reports of Dr. Rapier and Dr. Lyons. As the
Board stated, “it is not necessary for the ALJ to sunmarize the
evi dence considered by himline-by-line, nor is he required to
detail the entirety of his reasoning for accepting the opinion

of one doctor over another.” See Big Sandy Community Action

Programv. Chaffins, Ky., 502 S.W2d 526, 531 (1973). Further,

the Board noted that based on O Quinn’s testinony that he woul d
have given all doctors the sane history, including Dr. Rapier
and Dr. Lyons as well as Dr. Patrick, “it was not unreasonabl e
for the ALJ to infer that Drs. Rapier and Lyons . . . were

advi sed of the 1998 incident and, for whatever reason, chose not
to mention it in their reports.”

Big Fist also argues that the ALJ nmust not have fully
considered Dr. Patrick’s testinony. As we have noted, the ALJ
stated that the reports of Dr. Rapier and Dr. Lyons were
supported by the report of Dr. Patrick “wherein he indicates
that the plaintiff's condition is a recurrence of the original
disc bulging.” Big Fist maintains that Dr. Patrick did not
concl ude that the subsequent injuries in 1991, 1992, and 1998
were recurrences of the original injury. Rather, Big Fist notes
that Dr. Patrick definitely stated that any worsening of the

condition was the result of the 1998 i nci dent.



Dr. Patrick offered one opinion in his report and a
different opinion during his deposition. The ALJ acknow edged
this fact in his decision, and as the Board stated, “it may not
be said that the ALJ overl ooked that testinony or failed to take
it into consideration.” Again, we agree with the Board’s
reasoni ng when it noted that the ALJ was free to pick and choose
anmong the evidence. Were the evidence is conflicting, the ALJ

may choose whom and what to believe. Pruitt v. Bugg Bros., Ky.,

547 S.W2d 123, 124 (1977). Further, the ALJ nmay choose to
believe parts of the evidence and disbelieve other parts, even
when it conmes fromthe sanme witness or the sane party' s tota

proof. Caudill v. Ml oney’'s D scount Stores, Ky., 560 S. W 2d

15, 16 (1977).

Big Fist also argues that there was no evidence that
the original injury in 1988 resulted in disc bulging at the
| evel of L5-S1. Dr. Patrick stated in his report that Dr.
G bson had perforned an MRl in 1991 which showed a bul gi ng disc.
The Board held that “[i]t was not unreasonable for the ALJ to
deduce that the January 23, 1988 injury produced the bul ging
di sc docunented no later than 1991 and to rely on that finding
in part to support the award on reopening.” W agree.

Finally, Big Fist challenges the portion of the award
whi ch inposes liability for psychiatric treatnment. It points to

O Quinn's testinony that after the 1992 injury he knew he could
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not continue as an underground coal mner. Big Fist also points
to the testinony of the vocational evaluator, Phil Pack.

The Board noted that Pack attributed O Quinn's
psychiatric condition to his “work-related injuries” and not to
the 1992 injury alone as Big Fist suggested. Further, the Board
noted that the 1991 and 1992 injuries were deened to be nere
exacerbations of O Quinn's back condition resulting fromthe
1988 injury with Big Fist, “a finding that has the force of res
judicata.” Finally the Board stated, “[i]t was entirely
reasonable for the ALJ in the case sub judice to conclude that
the January 23, 1988 injury with Big Fist contributed to the
| ater onset of his psychiatric illness, which is sufficient to
inpose liability to psychiatric treatnent.” W agree.

The Board’s decision is affirned.

ALL CONCUR
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