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DYCHE, JUDGE. M chael Flem ng was convicted by a jury of the
of fenses of Sexual Abuse, First Degree (KRS 510.110), and Use of
a Mnor in a Sexual Performance (KRS 531.310), and sentenced to
five years and ten years, respectively. The victins were his

st ep- daughters, who were nine and twel ve years of age at the
time of trial. He now appeals fromthe [atter conviction. W

affirm



Flemng first argues that the trial court should have
directed a verdict of acquittal at the conclusion of the
evi dence on behalf of the Commonweal th. The testinony of the
young girl was that on five occasions, Flem ng had her disrobe
and |lie on a bed with her |egs spread apart so he could view her
genitals. There was no valid nedical reason for such an
exam nation. Flem ng maintains that such conduct does not run
af oul of KRS 531.310(1), which provides,

A person is guilty of the use of a mnor in
a sexual performance if he enpl oys, consents
to, authorizes or induces a mnor to engage
in a sexual perfornmance.

KRS 531. 300 includes the follow ng definitions:
(4) “Sexual conduct by a m nor” neans:

(a) Acts of masturbation, honbsexuality,

| esbi ani sm bestiality, sexual intercourse,
or devi ant sexual intercourse, actual or

si nmul at ed;

(b) Physical contact with, or willful or
intentional exhibition of the genitals;

(c) Flagellation or excretion for the
pur pose of sexual stimnulation or
gratification; or

(d) The exposure, in an obscene nmanner, of
t he uncl ot hed or apparently uncl ot hed human
mal e or female genitals, pubic area or
buttocks, or the femal e breast, whether or
not subsequently obscured by a mark pl aced
thereon, or otherwi se altered, in any
resulting notion picture, photograph or

ot her visual representation, exclusive of
exposure portrayed in nmatter of a private,
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famly nature not intended for distribution
outside the famly;

(5) “Performance” means any play, notion

pi cture, photograph or dance. Performance

al so neans any ot her visual representation

exhi bi ted before an audi ence;

(6) “Sexual performance” neans any

performance or part thereof which includes

sexual conduct by a m nor
It is the “position of the Appellant that not every exposure of
genitals by a minor constitutes a sexual perfornance.”
Unfortunately for Flem ng, this Court and the Suprene Court of

Kent ucky have held that conduct strikingly simlar to that in

whi ch he engaged viol ates the above statutes. Gl bert v.

Commonweal th, Ky., 838 S.W2d 376 (1991); Alcorn v.

Commonweal th, Ky. App., 910 S.W2d 716 (1995). There was no

error in denial of the directed verdict notion.
Fl emi ng next attenpts to chall enge the
constitutionality of the statute.

This | atter concern was never presented
to the trial court for a ruling; thus,
accordingly there was no action thereon for
appel late review. “. . . The policy of RCr
9.22 and 10.12 is to require a defendant in
a crimnal case to present to the trial
court those questions of |aw which may
beconme i ssues on appeal. The appellate
court reviews for errors, and a nonruling is
not reviewabl e when the issue has not been
presented to the trial court for decision.”
Turner v. Commonweal th, Ky., 460 S.W2d 345,
346 (1970).



Todd v. Conmonweal th, Ky., 716 S.W2d 242, 248 (1986). Even if

the i ssue had been preserved, the statute has w thstood
constitutional challenges, and we are bound by that deci sion.

Payne v. Conmonweal th, Ky., 623 S.W2d 867 (1981); SCR 1.030(8).

The judgnent of the Franklin Circuit Court is

af firnmed.
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