RENDERED: Decenmber 12, 2003; 10:00 a.m
NOT TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2002- CA-002481- MR

PROCGRESSI VE MAX | NSURANCE COVPANY APPELLANT

APPEAL FROM LESLI E Cl RCU T COURT
V. HONORABLE R CLETUS MARI CLE, JUDGE
ACTI ON NO 97-Cl-00108

CARCLYN S. MORGAN, Administratrix
of the Estate of Kathy Jo Morgan,
Deceased APPELLEE

CPI NI ON

REVERSI NG and RENMANDI NG

k% k% *x*k ** %%
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EMBERTON, CHI EF JUDGE. This case arises froma fatal vehicle
accident that clainmed the life of eighteen-year-old Kathy Jo
Morgan. At the tine of the accident, Kathy Jo was a passenger
in a vehicle owed by her nother, Carolyn Mrgan, and covered by
a policy of insurance issued by Progressive Max | nsurance
Conpany. Wth Carolyn’s perm ssion, Brandon Begley, also killed

in the accident, operated the vehicle. Progressive paid Kathy



Jo’'s estate $10,000 under the liability portion of the policy,
and after paynent of four other clains in the sanme anount, the
$50,000 liability Iimt was exhausted. The issue on appeal is
whet her $25, 000 in underinsured notorist’s coverage exi sting on
a second vehicle owed by Carolyn and insured by Progressive is
subject to the clains made by Kathy Jo’'s estate. The trial
court entered sunmary judgnment in favor of the estate. W
reverse and renmand.

Progressive issued one policy to Carolyn covering two
separate vehicles, a 1986 Chevrolet involved in the fatal
accident, and a GI van. There is no dispute that Kathy Jo
resided in Carolyn’s household and that Kathy Jo was killed
whil e a passenger in a vehicle owed by Carolyn. The
Progressive policy states that Progressive will pay an insured,
defined in the policy as including a famly menber or person
occupying the insured’ s car, damages for bodily injury that the
insured is legally entitled to recover fromthe owner or
operator of an underinsured notor vehicle. The policy continues
to state that an underinsured notor vehicle does not nean:

a. Insured under the liability coverage of
this policy.

b. Omed by or furnished or avail able for
regul ar use by you or a relative.



In Pridhamv. State Farm Miutual |nsurance,! Pridham

was injured in a single vehicle accident while a passenger in
t he vehicle operated by Christopher Smth, the son of d adys J.
W ggi nton, who nai ntai ned two aut onobil e insurance contracts
wth State Farm Mutual | nsurance Conpany. State Farm paid
Pridham the applicable limts of the liability coverage. The
court held that the policy provision, simlar to that in the
present case, precluded Pridham from seeking U M benefits:
W agree with the trial court’s

conclusion that State Farnis policy | anguage

is consistent with Kentucky’'s underi nsured

notori st statute. The clear |anguage of the

pol i cy precludes such coverage in the

factual scenario presented by this case.

The policies provide U M protection benefits

for the insureds with respect to clains

agai nst “the other vehicle.”?

Subsequently, the Suprene Court decided Mdtorist Mit. Ins. Co.

v. Gass.® In accord with the Pridham decision, the court held
that the U Mstatute contenplates that the tortfeasor will be
operating a vehicle different than the vehicle providing the UM

coverage for the injured clainant.*

1 Ky. App., 903 S.W2d 909 (1995).
2 |d. at 910.
® Ky., 996 S.W2d 437 (1997).

4 1d. at 449.



Most recently in Miurphy v. Kentucky Farm Bureau Mt ual

I nsurance Co.,° this court was confronted with a situation

simlar to that in the present case. Austin Goodpaster was
killed in a single car accident while riding as a passenger in a
vehi cl e operated by his brother and owned by his nother with
whom Austin resided. After exhausting the liability limts of
the nother’s policy with Farm Bureau, the estate filed clains
agai nst Farm Bureau for U M benefits available on two vehicles
owned by Austin’s brother and sister, both vehicles being
insured with Farm Bureau. The policies contained a regular use
exclusion identical to that involved in the present case. W
recogni zed that regul ar use exclusions fromU M coverage have
been uphel d as not being against public policy and that the

pur pose of such coverage is not to conpensate an insured or
additional insureds fromhis own failure to purchase sufficient

l[iability insurance. Quoting fromd ass, supra, we stated:

There i s nothing anbi guous about this
exclusion. A vehicle owned by or furnished
or available for the regular use of the
named insured or a famly nenber is not an
“underinsured vehicle.” The obvious reason
for the exclusion is that the nanmed insured
can avoid the fact of underinsurance by
sinmply purchasing additional liability
i nsurance coverage for his vehicle.®

5 Ky. App., 116 S.W3d 500 (2002).

6 1d. at 502 (quoting G ass, supra, at 449-450).
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Pursuant to the terns of the contract, the GI van
i nsured by Progressive is not an underinsured vehicle. The
judgment of the Leslie Grcuit Court is reversed and the case is

remanded for entry of judgnment in favor of Progressive.
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