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BEFORE: JOHNSQON, KNOPF, AND McANULTY, JUDGES.

JOHNSON, JUDGE: den Franklin Mirphey had appeal ed from an
order of the Hopkins G rcuit Court entered on COctober 29, 2002,
that denied his petition for post-conviction relief pursuant to

3

RCr? 11.42, challenging his guilty plea to nurder,? robbery in

1'I'n the notice of appeal, the appellant’s name appears as “d enn Franklin
Murphy,” but it is this Court’s understanding that the correct spelling is
“den Franklin Mirphey.”

2 Kentucky Rules of Crininal Procedure.

3 Kentucky Revised Statutes (KRS) 507.020.



“ and burglary in the first degree.® Having

the first degree,
concluded that the trial court properly determ ned that Mirphey
recei ved effective assistance of trial counsel during the
proceedi ngs which resulted in his guilty plea, we affirm

The trial transcript of Mirphey’ s co-defendant, Tina
Per ki ns, discloses that on May 5, 1991, Mirphey and Perki ns went
to the home of Lester Goodridge for the purpose of robbing and
killing him After arriving at the hone, Mirphey hid and waited
for Perkins to draw Goodridge outside. Wen Goodridge cane out,
Mur phey stabbed himw th a |large butcher knife, killing him

After killing Goodridge, Perkins and Murphey went into
t he house and stol e $500.00 in cash. Mirphey’ s bl ood-soaked
clothes were later discovered in a nearby dunpster. Mirphey and
Per ki ns qui ckly spent the stol en noney on cocaine and then fled
to Atlanta, Georgia. Local police eventually linked Perkins to
CGoodridge and an arrest warrant was issued. Perkins was
detained in CGeorgia and questioned by the police. During
guestioning, Perkins initially denied any role in the nurder,
robbery and burglary, but | ater changed her story and confessed.

When Murphey | earned that Perkins had been taken into
custody, Murphey voluntarily turned hinself in to the police.

Mur phey confessed and accepted responsibility for killing

4 KRS 515. 020.

> KRS 511. 020.



Goodridge. Murphey and Perkins were returned to Kentucky and
bot h subsequently gave taped confessions admtting to the
pl anni ng and execution of the nurder and robbery of Goodridge.

On June 5, 1991, Murphey was indicted for nurder,
robbery in the first degree, and burglary in the first degree.
On Cctober 8, 1992, the Commonweal th filed a notice of its
intent to introduce evidence of an aggravating circunstance at
the trial, which could have led to the inposition of the death
penal ty agai nst Murphey. ©

On Cctober 16, 1992, Murphey and the Commonweal t h
entered into a plea agreenent under which Murphey woul d agree to
plead guilty to nurder, robbery in the first degree, and
burglary in the first degree. In return the Comonweal th woul d
recomend a sentence of life wthout parole for 25 years on the
mur der conviction, and ten years each on the robbery and
burglary convictions. On Novenber 19, 1992, the trial court
entered final judgnent and sentence in accordance with the plea
agr eenent .

On March 25, 1996, Murphey filed a notion to vacate
his sentence pursuant to RCr 11.42. The trial court initially
appoi nted the Madi sonville Departnent of Public Advocacy as
counsel to represent Murphey in the RCr 11.42 proceedings.

However, as the allegation of ineffective assistance involved a

® See KRS 532.025. The prosecutor had also orally notified defense counsel
that if Murphey went to trial he would seek the death penalty.



former hi gh-ranking DPA attorney fromthe area, private attorney
Chri stopher N. Lash was | ater substituted as appoi nted post -
convi ction counsel .

In June 1999 Murphey’s trial counsel, Joel Robinson
“Rob” Enmbry, was indicted on charges of nurder,’ possession of
cocai ne, possession of marijuana, and possession of drug
par aphernalia. Enbry subsequently pled guilty to the charge of
mans| aughter and to the drug of fenses. Based upon these
devel opnents, Murphey supplenented his RCr 11.42 notion to
all ege ineffective assistance of counsel on the basis that Enbry
was abusing drugs during the period he was representing Mirphey.
The primary focus of Murphey’ s claimfor post-conviction relief
t hereafter becane whether his abuse of drugs resulted in his
i neffective representation of Mirphey.

On March 15, 19, and 28, 2002, an evidentiary hearing
was held on Murphey’s RCr 11.42 notion. On Cctober 29, 2002,
the trial court entered an order denying Mirphey’ s notion for
post-conviction relief. This appeal followed.

First,® Mirphey contends that the trial court erred in

finding that Enbry’s assi stance was constitutionally adequate.

" On February 7, 1999, Enbry’s nother was adnmitted to the hospital with a body
temperature of 85 degrees suffering fromdehydration, enaciation, nultiple
sores, abrasions, and contusions. Enbry was initially charged with crimna
abuse; however, followi ng the nother’'s death on February 12, 1999, the charge
was upgraded to nurder.

8 To facilitate continuity, the issues are discussed in a different order than
presented by Murphey in his brief.



The two-pronged test for ineffective assistance of counsel is
(1) whether counsel nmade errors so serious that he was not
functioning as “counsel” guaranteed by the Sixth Anendnent, and
(2) whether the deficient performance prejudiced the defense.®
In anal yzing trial counsel’s performance, the court nust
“indul ge a strong presunption that counsel’s conduct falls
within the wi de range of reasonabl e professional assistance
[0

Where an appellant challenges a guilty plea based on
i neffective assistance of counsel, he nust show both that
counsel made serious errors outside the wi de range of
prof essional | y conpetent assistance,!! and that the deficient
performance so seriously affected the outcone of the plea
process that, but for the errors of counsel, there is a
reasonabl e probability that the defendant woul d not have pled
guilty, but would have insisted on going to trial.?

In summary, Murphey alleges that he received
i neffective assistance because trial counsel had a serious drug

abuse problem during his period of representation of the

® Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80
L. Ed.2d 674 (1984); Gll v. Commonweal th, Ky., 702 S.W2d 37, 39 (1985),
cert. denied, 478 U S. 1010, 106 S.Ct. 3311, 92 L.Ed.2d 724 (1986).

10 strickland, 466 U.S. at 689.

11 McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449, 25 L.Ed.2d
763 (1970).

2 || v. Lockhart, 474 U.S. 52, 58, 106 S.Ct. 366, 370, 88 L.Ed.2d 203
(1985); Sparks v. Conmonweal th, Ky.App., 721 S.W2d 726, 727-28 (1986).




appel lant and, as a result, trial counsel failed to properly
investigate the case and failed to properly advise him
concerning the Cormonweal th’s plea offer

The specific areas that Mirphey all eges that Enbry
failed to investigate are (1) the potential use of voluntary
i ntoxication as a defense in the guilt phase and in the
sent enci ng phase as mtigation evidence; (2) Mirphey’ s abusive
chil dhood as mtigation evidence; and (3) Mirphey’s |ong-
standi ng drug-addiction as mtigation evidence.

The trial court found that there had, in fact, been
little investigation perfornmed in this case. However, the tria
court also found that, because of the nature of this case, this
| ack of investigation was not sufficient to support a claimfor
i neffective assistance of counsel because Mirphey had confessed
to the charges and the only issue in the case concerned the
puni shmrent Mur phey woul d recei ve.

From our review of the record, it is obvious that
voluntary intoxication would not have been a vi abl e defense
under the circunstances of this case. “In order to justify an
instruction on [voluntary] intoxication, there nust be evidence
not only that the defendant was [intoxicated], but that [he] was
so [intoxicated] that [he] did not know what [he] was doing.” '

During his confession Mirphey was able to recall the details of

13 Springer v. Conmonweal th, Ky., 998 S.W2d 439, 451 (1999).




t he pl anni ng and execution of the robbery/murder plan, thereby
negating his current claimthat defense counsel could have
credi bly argued that the crinmes were a product of intoxication.
Further, at the evidentiary hearing, Mirphey admtted that he
was not too intoxicated to carry out the plan and that he never
all eged that he was too intoxicated to carry out the plan.

Mir phey also clains that if he had known that he coul d
have presented evidence in the sentencing phase of his trial as
to his long-standing drug addi ction and abusi ve chil dhood, which
he contends would have resulted in a synpathetic sentence, then
there is a reasonable probability that he woul d have chosen to
go to trial and risked the death penalty. However, the drug
addi ction evidence woul d have only highlighted Mirphey’ s past
crimnal behavior - - the very behavior which ultimately led to
his commtting nurder. Wth regard to his abusive chil dhood,
the value of this as nmitigating evidence is speculative. Wile
there was testinony at the evidentiary hearing that Mirphey’s
father physically, nentally, and enotionally abused him in
Cctober 1992, at the tine of the crines, Mirphey was 33
years old. In light of the specul ative value of the chil dhood
abuse as mtigating evidence, Mirphey has failed to denonstrate
that if Enbry had conducted additional investigation into this

area and had informed himthat this informati on could be



presented to the jury in mtigation, he would not have pled
guilty, but rather would have insisted upon going to trial.

The specific areas in which Miurphey clainms that Enbry
m sadvi sed, or failed to advise, himare (1) Enbry repeatedly
advi sed himthat he would receive the death penalty if he went
totrial; (2) Enbry did not explain the concept of presenting
mtigating evidence at sentencing; (3) Enbry advised himthat
voluntary intoxication is not a defense and did not explain that
voluntary intoxication, even if not rising to the |level of a
defense, is a statutory mtigating circunstance; (4) Enbry did
not advise himregarding the possibility of excluding the death
penalty due to the late filing of notice of aggravators; (5)
Enbry did not advise himregarding the possibility of separate
trials or the evidentiary inpact of a joint trial where co-
def endant Tina Perkins might not testify; and (6) Enbry did not
advise himthat no investigation had been done.

Wth regard to Murphey’s suggestion that he accepted
t he pl ea agreenent because Enbry had repeatedly advi sed hi mthat
he woul d receive the death penalty if he went to trial, this is
contradicted by his testinony at the Perkins trial. At the
Perkins trial, Miurphey testified as foll ows:

The reason behind nme taking the plea of
guilty or life for twenty-five years to the
board — was in a large part due to | didn't

think that the famly should be put through
a long drawn-out case and to rehash the



feelings, as far as the | oved one m ssing
and, quite frankly, the shane that | feel
I didn’t want to rehash that day.

| — nothing — no anmount of tinme is
going to bring M. Goodridge back, and

believe nme, | don't want to stay in jail al
ny life. And that’s exactly what |’ m doing.
But, I — the only reason why | just said

okay with the plea of guilty, it wasn't to

cut nobody no deal.

In addition, the plea of guilty form signed by Mirphey on
Cctober 16, 1992, clearly indicated the sentencing options upon
a conviction of nurder, including the sentencing option of 20
years to life.

We al so conclude that it would have been specul ative
as to whet her advising Miurphey of the late filing of the
aggravators woul d have avoided a capital case prosecution; in
all likelihood, at best a continuance could have been achi eved.
Furthernore, there is no reasonable probability that a
di scussion with trial counsel regarding the nerits of a joint
trial versus a separate trial would have resulted in Mirphey’s
i nsi stence upon going to trial, and Enbry’s failure to advi se
Mir phey that “no” investigation had been done was not
prejudicial in light of the additional investigation that
Mur phey cl ai med shoul d have been done.

For the reasons stated above, Mirphey’ s all egations

that Enbry failed to undertake additional investigation and/or



to properly advise himdo not nerit post-conviction relief.
Mur phey and hi s co-defendant had both confessed to the crinmes of
May 5, 1991; physical evidence had been obtained to corroborate
t heir confessions, including the bl oody clothes worn by Mirphey
the night of the nurder. The strength of the Comonwealth’s
case agai nst Murphey was overwhelmng. In addition, the
Commonweal th had indicated that it intended to pursue the death
penal ty agai nst Murphey, and the mtigating factors identified
by Murphey are specul ative and of |limted val ue.

It is well-established that the advice by a | awer for
aclient to plead guilty is not an indication of any degree of
i neffective assistance. It is not the function of a review ng
court to usurp or second-guess counsel’s trial strategy.?
Further, it is well settled that judicial scrutiny of counsel’s

6 Because of the

performance nust be highly deferential.?
difficulties inherent in naking a fair assessnent of attorney
performance, “a court nust indulge a strong presunption that

counsel’s conduct falls wthin the w de range of reasonable

prof essi onal assistance; that is, the defendant nust overcone

14 Beecham v. Commonweal th, Ky., 657 S.W2d 234, 236-37 (1983).

15 Baze v. Conmonwealth, Ky., 23 S.W3d 619, 624 (2000).

6 strickland, 466 U.S. at 689.

10



the presunption that, under the circunmstances, the chall enged
action ‘mght be considered sound trial strategy.’”?

The record indicates that the prosecution had
overwhel m ng evi dence of Murphey’s guilt as to all of the
charges to which he pled guilty. Further, the Commobnweal th had
expressed its intention to seek the death penalty if Mirphey
went to trial. By pleading guilty, Mirphey avoided the
possibility of the inposition of the death penalty. Mirphey has
failed to identify any specific advice that Enbry erroneously
failed to give him any erroneous advice given to himby Enbry;
or any specific evidence that Enbry failed to di scover through
i nvestigation which, absent the error, within a reasonable
probability, would have altered his decision to plead guilty,
but instead would have resulted in his insistence upon going to
trial. In sunmary, the trial court did not err in concluding
t hat Murphey did not receive ineffective assistance of counsel.

Next, Murphey contends that the trial court erred in
finding that there was “no evidence that M. Enbry was inpaired
whil e representing” the appellant. Wth regard to this issue
the trial court stated as foll ows:

Al t hough there was evidence that indicated

that M. Enbry had a recent drug problem

including a conviction for same in 2002,
there was no credi bl e evidence that he was

7 strickland, 466 U. S. at 689; Commonwealth v. Pelfrey, Ky., 998 S.W2d 460,
463 (1999).

11



involved with drugs at the tine he was
representing M. Mirphey in 1991-1992.
Additionally, even allow ng for the
possibility that there was sone drug use by
M. Enbry during said tinme, there was no

evi dence presented that M. Enbry’s
performance was inpaired by drugs during any
part of his representation of M. Mirphey.

. . However, several other w tnesses
testified that M. Enbry did not appear to
be inpaired during the tine period in
guestion and there were no w tnesses stating
ot herw se. Interestingly, M. Mirphey
offered no testinony that M. Enbry appeared
to be under the influence of any substance
during their neetings. Sinply put, there is
no evidence that M. Enbry was inpaired
whil e representing M. Mirphey.

Mur phey argues that the trial court’s findings were
clearly erroneous on the basis that there was circunstantia
evi dence that Enbry had a drug problem during the period he
represented hi mbecause he was observed snoking marijuana both
before and after the period of representation; because Enbry
|ater admtted that he had a | ongstandi ng drug probl em and
appear ed di shevel ed and worked short office hours; because the
trial court should have drawn an adverse inference fromEnbry’s
refusal to answer questions regarding his drug use during the
rel evant period; because the testinony that Enbry did not appear
inmpaired during this period was based upon lay testinony; and
because the trial court focused too narrowWy on the question of
whet her Enbry’s performance was inpaired while he was actually

wor ki ng on the case rather than upon the broader question of

12



whet her his drug use during this period inpaired his ability to
perform

When an evidentiary hearing is held in an RCr 11.42
proceedi ng, a review ng court nust defer to the determ nation of
the facts and witness credibility made by the trial judge.® In
our review of the trial court’s findings in an RCr 11.42
proceeding, the clearly erroneous standard as set forth in CR®
52.01 applies.?® “Findings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the

Wi t nesses. "2t

Fi ndi ngs of fact are not clearly erroneous if
supported by substantial evidence.? The test for substantiality
of evidence is whether when taken alone, or in the |ight of al
the evidence, it has sufficient probative value to induce
conviction in the nminds of reasonable people.?®

Mur phey’s claimthat the trial court erroneously

concl uded that there was no evidence that Enbry was inpaired

during his representation of the appellant is, in substance,

18 Hai ght v. Commonweal th, Ky., 41 S.W3d 436, 442 (2001).

19 Kentucky Rules of Civil Procedure.

20 Adams v. Conmonweal th, Ky., 424 S.W2d 849, 851 (1968).

21 CR 52.01.

22 Black Mptor Co. v. Greene, Ky., 385 S.W2d 954, 956 (1965).

28 Janakaki s- Kostun v. Janakakis, Ky.App., 6 S.W3d 843, 852 (1999).

13



sinply an alternative interpretation of the evidence. No direct
testinony or other evidence was presented to the effect that
Enbry’ s representation of Miurphey was being affected by

subst ance abuse during the relevant tine period. The trial

court heard and saw the w tnesses; therefore, it is in a better
position than this Court to evaluate the testinony and the other
evidence.? Its findings are included in the judgnent. There is
not hi ng that convinces us that they are clearly erroneous,
therefore, we cannot set them aside.?

Next, Murphey contends that the trial court erred when
it failed to conpel Enbry to answer questions regarding his drug
abuse during the tinme he represented Miurphey, and that the tria
court erred by failing to draw an adverse inference fromEnbry’s
assertion of the Fifth Amendnent privil ege when questioned
regardi ng his drug abuse during the tinme he represented Mirphey.

At the evidentiary hearing on Miurphey’s notion for
post-conviction relief, Enbry testified on direct exam nation
that he was not under the influence of any controll ed substances
whil e practicing Miurphey’s case. On cross-exam nation Enbry
i nvoked his Fifth Amendnment privilege against self-incrimnation

and refused to answer the follow ng questions: (1) What drugs

24 Gates v. Gates, Ky., 412 S.W2d 223, 224 (1967).

25 Adans, 424 S.W2d at 851.

14



were you taking in 1991 and 1992; (2) Were you taking cocaine;
(3) Were you using marijuana; (4) Was your use of controlled
substances in 1991 and 1992 affecting your financial situation;
and (5) Was your use of controlled substances in 1991 and 1992
affecting your ability to work.

The trial court denied Miurphey’s notion to conpel
Enbry to respond to these questions, and permtted Enbry to
i nvoke the Fifth Anendnent privilege. However, in its QOctober
29, 2002, order, the trial court struck Enbry’'s testinony
stating, “the Court now excludes the testinony of M. Enbry,
since Enbry’s reliance on the Fifth Arendnent precluded the
def endant from cross exam nation of his fornmer counsel.”

The privil ege against self-incrimnation recognizes
the danger to a witness forced to give testinony, which may then
| ead to inposition of punishment for the witness' role in the
of fense.?® As a general proposition, the privilege against self-
incrimnation may be invoked whenever a witness has a real and
appreci abl e apprehension that the information requested could be
used against himin a future crimnal proceeding.? “[T]he

danger of self-incrimnation to be apprehended nust be real and

26 Kastigar v. United States, 406 U S. 441, 453, 92 S.C. 1653, 32 L.Ed.2d 212
(1972); Commonwealth v. Blincoe, Ky.App., 34 S.W3d 822, 824 (2000).

27 Murphy v. Waterfront Conmi ssion of New York Harbor, 378 U.S. 52, 94, 84
S. . 1594, 1611, 12 L.Ed.2d 678 (1964); Mson v. United States, 244 U.S.
362, 37 S.Ct. 621, 61 L.Ed. 1198 (1917); Hodge v. Comonweal th, Ky., 17
S.W3d 824, 841 n.2 (2000).

15



substantial in the ordinary course of things, for the | aw does
not permt a witness arbitrarily to hide behind an i maginary or
unappr eci abl e danger or risk.”?®

Wiile we agree with Miurphey that affirmative answers
by Enbry to the questions concerning whether he used marijuana
during this time period, whether his use of controlled
substances during 1991 and 1992 affected his financi al
situation, and whether his use of controlled substances affected
his ability to work woul d not have created a real and

substantial risk of a criminal prosecution,?®

nevert hel ess, even
if an adverse inference is inferred fromEnbry' s failure to
answer these questions and drug use during the rel evant period
is presuned, it remains the case that Mirphey has failed to
denonstrate how he was prejudiced by the drug use.

Trial counsel’s conpetence nust be eval uated by an
obj ective standard. Once an attorney’s conduct is shown to be
obj ectively reasonable, it becones unnecessary to inquire into

0

the source of the attorney’s alleged shortcomngs.® Since we

28 Young v. Knight, Ky., 329 S.w2d 195, 201 (1959).

29 Possession of marijuana is a msdemeanor, see KRS 218A 1422(2), and the
one-year statute of limtations had expired. See KRS 500.050(2). Adverse
consequences as a result of drug use on a person’'s financial situation or his
ability to work are not crimnal offenses. Wile an adnission under oath to
possession of the controlled substances identified in KRS 218A. 1415

i ncl udi ng cocai ne, could theoretically have resulted in the felony charge of
possession of a controlled substance in the first degree, see KRS 500.050(1),
it is |likewi se doubtful that that risk was real or substantial

30 strickland, 466 U.S. at 700.
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have concluded, as the trial court did, that Enbry’ s perfornmance
did not fall below the standard of objective reasonabl eness, it
is irrelevant whether Enbry used drugs during 1991 and 1992.
While Enbry’s illegal drug usage is reprehensible, it is not
relevant in and of itself to an ineffective assistance claim
The relevant inquiry is whether counsel’s perfornmance was
deficient and caused prejudice.3 Since Enbry did not provide
i neffective assistance of counsel, any error by the trial court
i n denying Murphey’s notion to conpel himto answer the
questions was harm ess error. 32

For the foregoing reasons, the order of the Hopkins

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Cri stopher N. Lasch Al bert B. Chandler 11
Loui svill e, Kentucky Attorney Cenera

N. Susan Roncarti
Assi stant Attorney Cenera
Frankfort, Kentucky

31 Bonin v. Calderon, 59 F.3d 815, 838 (9th Gr. 1995); Berry v. King, 765
F.2d 451, 454 (5th Cr. 1985), cert. denied, 476 U S. 1164, 106 S.Ct. 2290,
90 L.Ed.2d 731 (1986). See also McDougall v. Dixon, 921 F.2d 518, 535 (4th
Cr. 1990) (“appellant nust show that the medication affected his attorney in
such a way that the attorney could not and did not render adequate |ega
assistance during the trial”), cert. denied, 501 U S. 1223, 111 S.Ct. 2840,
115 L. Ed. 2d 1009 (1991) and Smith v. Ylst, 826 F.2d 872, 876 (9th Cr. 1987)

(attorney's mental illness does not constitute ineffective assistance per se;
court must evaluate attorney's actual conduct of trial in |light of
al l egations of nental illness), cert. denied, 488 U. S 829, 109 S.Ct. 83, 102

L. Ed. 2d 59 (1988).

%2 CR 61.01.
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