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McANULTY, JUDGE. Aurelius Flynn I'll (hereinafter appellant)
appeal s his conviction in the Fayette Circuit Court for
possession of a controlled substance in the first degree and
possession of marijuana. A jury acquitted appellant of
trafficking in a controlled substance in the first degree and
possessi on of drug paraphernalia. On appeal, appellant alleges
that there was not sufficient evidence to support his conviction

for possession of a controlled substance in the first degree.



The Commonweal th responds that this claimof error is
unpreserved. However, we have reviewed the bench conferences in
this case, and appellant requested a directed verdict on all of
the charges, not just the trafficking charge. Furthernore,
under the circunstances of this case, we believe that
appellant’s notion for directed verdict on the possessi on count
was sufficient for preservation wthout also requiring that
appel | ant have objected to the giving of an instruction on this

count at trial. See Barth v. Comonweal th, Ky., 80 S.W3d 390

(2001). Additionally, we do not believe appellant conceded any
argunment agai nst his conviction for possession of a controlled
subst ance by acknow edgi ng during the bench conference that he
lived in the house in which drugs were found. Therefore, we
review the nerits of appellant’s claim

Appel I ant all eges that there was insufficient evidence
to convict himof possession of a controlled substance by
constructive possession. The controlled substance in this case
was crunmbs of cocai ne which were found on the floor beneath the
kitchen table. The crunbs of cocaine weighed 20 ng, which is an
anount equivalent to nere thousandths of an ounce. Appellant
di scl ai mred knowl edge of how the cocaine got there. He asserts
that the concept of constructive possession could not be applied
to himbecause of the nunber of other people who also lived in

the house with him He mai ntai ns that the m nute anpunt of



cocai ne shoul d preclude a reasonabl e belief that he knew of the
presence of the drug. At trial, he identified two persons who
had once brought cocaine into his hone nonths earlier at which
time he told themhe did not want it in his house. He now
argues that had he known about the presence of the drug, he
woul d not have left this small amount of the drug beneath the
tabl e subject to his dom nion and control.

The appel l ate standard of review of a directed verdict
is, if under the evidence as a whole it would not be clearly
unreasonable for a jury to find the defendant guilty, the
defendant is not entitled to a directed verdict of acquittal.

Commonweal th v. Sawhill, Ky., 660 S.W2d 3, 5 (1983). W do not

find the verdict to have been clearly unreasonabl e,
notwi t hst andi ng appellant’s attenpts to establish reasonable
doubt .

First, as to the anmount of cocaine found, the evidence
was sufficient. The statute proscribes possession of a
controll ed substance in “any quantity,” and the quantity of the
illegal substance is “immterial to the crimnality of the act”

of possession. Bolen v. Conmonwealth, Ky., 31 S.W3d 907, 909-

910 (2000). W believe an argunment that the anmount of cocai ne
was so small that it could have gone undetected by appellant was
an argunment for the jury. This contention does not nullify the

| egal sufficiency of the evidence to convict of possession.
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We are not persuaded either by appellant’s argunents
that the Commonweal th did not establish that he had dom ni on and
control over the cocaine. To prove constructive possession, the
Conmmonweal th nust present evidence which establishes that the
contraband was subject to the defendant’s dom nion and control.

Hargrave v. Commonweal th, Ky., 724 S.W2d 202, 203 (1986). The

general rule for possession of illicit drugs is that possession
need not be exclusive, so that two or nore persons nay be in
possession of the sanme drug at the sane tinme, and this
possessi on does not necessarily have to be actual physica

possession. Franklin v. Commonweal th, Ky., 490 S.W2d 148

(1972).

The evidence in this case showed that appellant |ived
at the house on Corral Street, and it was owned by his parents.
Mai | and ot her paperwork seized by police at the house listed it
as appellant’s residence. Appellant was not the only person to
have lived in the house. Appellant’s cousin, Brandon Wite,

lived there until about three weeks prior to the search and

still had his mail delivered there. Another cousin, Samnuel
Thonpson, Jr., lived at the house until about two weeks prior to
the search, and still received mail and had clothing at the

house. Thonpson testified that when he noved out, appell ant,
White and a man named Denetrius Jones were still living there.

Bot h White and Thonpson testified that they did not possess the
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cocai ne or have any know edge that it was there. Appellant
testified that his cousin and a friend fromthe conmmunity
col | ege had stayed at the house, but had noved out a week or two
before the search. Appellant admtted possession of the
mar i j uana, but deni ed possession of the crack cocaine, or the
drug paraphernalia found at various places in the house.
Appel l ant directs us to several cases which deal with
constructive possession in the context of a vehicle, but we do
not find theminstructive due to the considerable differences in
the use of a house as opposed to a vehicle. Instead, we have
revi ewed anot her case involving discovery of drugs in a house,
and we are unable to distinguish it factually fromthe case at

bar. In Cay v. Cormmonweal th, Ky. App., 867 S.W2d 200 (1993),

t he defendant was found guilty of constructive possession of
cocaine in a house she owned and in which she |ived and used the
roonms where the cocaine was found. The defendant in Cay was
found to be in constructive possession despite evidence at tria
t hat anot her person present in the house at the tine of the
search cl aimed the cocaine was his and that the defendant knew
not hing about it. Id. at 202.

Appel lant’ s testinony and that of his w tnesses showed
t hat appellant was the primary resident of the house on Corra
Street. Appellant was the only person to admt that he |ived

there at the tinme of the search. Appellant’s account of two



ot her people bringing in the cocai ne and being asked to | eave
occurred nmonths before the search of the residence.
Furt hernore, under the |aw nore than one person could have been
in possession of the illegal drugs. Al of the facts taken
toget her provide sufficient evidence that appellant was in
constructive possession of the cocaine found in his residence.
Thus, we consider the verdict of the jury that appellant was in
constructive possession of the cocaine in this case to have been
reasonabl e.

For the foregoing reasons, we affirmappellant’s

conviction in the Fayette Circuit Court.
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