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BEFORE: COMBS, CHI EF JUDGE; TACKETT AND VANMETER, JUDGES.
VANMETER, JUDGE: Appellant, Stephen R Mirphy, appeals the

j udgnent of the Boyd County Crcuit Court sentencing himto ten
(10) years in prison. On Septenber 25, 2002, the jury returned
a verdict finding appellant guilty of second degree mansl aughter
for the death of M chael Shawn Johnson (“Johnson”). For the

reasons stated hereafter, we affirm

On August 3, 2001, appellant and Johnson entered a

Mar at hon gas station where they first nmet Pauletta Witt



(“Paul etta”).! Both appellant and Johnson soon |earned that
Paul etta was trying to turn herself in to the police for a
criminal incident that occurred in Martin County.? Pauletta
testified that appellant persuaded her to forego neeting with
the police until she first discussed the matter with an
attorney. Subsequently, Pauletta left wth appellant and
Johnson en route to appellant’s house.

Upon arriving at the house, appellant, Johnson and
Paul etta began to drink alcohol, and Paul etta al so consuned
several narcotic pills and snoked marijuana. Pauletta testified
that she soon passed out in the living roomafter trying to eat
a plate of food that appellant had nmade for her. Pauletta awke
in the bedroom wearing only her bra and underwear, after
appel | ant apparently tried to have sexual intercourse with
Paul etta. After this incident, appellant left the room because
Johnson was knocking on the kitchen door. Pauletta w apped
herself in a blanket and sat on the |iving roomcouch near

Johnson.

1 Appel | ant argues that Paul etta knew Johnson prior to neeting at the gas
station. However, Pauletta testified that she lied to the police about
knowi ng Johnson because she feared that the police would think wongly of her
for leaving with two nen that she had never net.

2 After learning that warrants were issued for her arrest, Pauletta |left

Col unbus, Chio on a Greyhound Bus on her way to Ashl and, Kentucky. Pauletta
testified that she first phoned the Pikeville Police Departnent, but the

of ficer was unable to find any warrants for her arrest. After contacting the
Kentucky State Police, Pauletta was told by a dispatcher to wait at the gas
station because an officer was on the way. Pauletta never net the officer



Paul etta testified that up to this point, appellant
was very nice to her and in a good nbpod. However, upon
Johnson’s return to the house, appellant had becone very nean.
Paul etta testified that appellant threatened her with a gun, and
al so threatened Johnson stating that if he did not return “the
gun,” then appellant would kill them bot h.

Appel I ant contends that at sonmetine during the
eveni ng, Johnson stole a gun fromhis house. Pauletta testified
t hat Johnson repeatedly assured appellant that he did not stea
the gun.® Appellant testified that prior to Johnson returning to
t he house, appellant retrieved his .410 rifle for protection and
placed it inthe living room This is the rifle that was
ultimately used to kill Johnson.

Paul etta testified that prior to the killing, she and
Johnson went into the bedroom and shut the door because they
becanme afraid of appellant’s intentions. As soon as the door
cl osed, two bullets were shot through the door that barely
m ssed Pauletta’ s head. Appellant nmaintains that he was
intending to fire into the ceiling. However, a ballistics
expert testified that the shots were fired at approxinmately the

sane hei ght as that of Johnson’ s head.

3 Apparently Johnson borrowed appellant’s car so that he could drive to work
that eveni ng; however, Johnson returned to the house during the night and
knocked on the kitchen door. Appellant nmmintains that Johnson stole his .38
cal i ber pistol prior to |eaving the house.



Subsequently, a fight erupted in the living room area
bet ween appel |l ant and Johnson. Pauletta testified that she
heard Johnson yelling, “don’t do this. | love you. You're ny
best friend.” Pauletta next remenbered the gun exchangi ng hands
from appellant, to Johnson, and back to appellant before
appel  ant eventual ly shot Johnson in the neck. A nedica
exam ner determ ned that Johnson’s cause of death was a gunshot
wound to the |ower |left side of the neck.

The jury returned a verdict finding appellant guilty
of second degree mansl aughter.* The trial court sentenced
appellant in conformty wth the jury's ten (10) year
recommendation. This appeal followed.

Appel lant first argues on appeal that the trial court
erred when it did not permit defense counsel to question
Paul etta about her crim nal past, which would have exposed bi as.
Appel I ant has requested that we review this issue for pal pable
error.®> RCr 10. 26.

In Comonweal th v. Pace, Ky., 82 S.W3d 894, 895
(2002), the court held that the pal pable error rule “is not a

substitute for the requirenment that a litigant nust

4 Appellant was on trial for two indictments: one, charging appellant with the
of fense of murder for the shooting of Johnson and two, chargi ng appel | ant
with first degree wanton endangernent for pointing the gun at Paul etta.

Appel l ant received a not guilty verdict as to the first degree wanton

endanger ment char ge.

5> Appellant initially argued that this issue was preserved for our review.
However, in appellant’s reply brief, he requests review for pal pable error.



cont enpor aneously object to preserve an error for review.” In
| ooki ng at the | anguage of RCr 10.26, the Court stated that
“lal]n appel |l ate court may consider an issue that was not
preserved if it deens the error to be a ‘pal pable’ one which
affected the defendant's ‘substantial rights’ and resulted in
‘“mani fest injustice.’”” Id. at 895 (citing RCr 10.26). In
determ ning whether an error is pal pable, our review is “whether
on the whole case there is a substantial possibility that the
result would have been any different.” Id. (citing Commonweal th
v. Mclntosh, Ky., 646 S.W2d 43, 45 (1983)). See also Brock v.
Commonweal th, Ky., 947 S.W2d 24, 28 (1997).

In the instant case, appellant sought to show the
exi stence of possible bias of Pauletta contending that Johnson
and she had devised a plan to steal appellant’s gun but it was
unexpectedly interrupted when Johnson was killed. To prove
this, appellant intended on questioning Paul etta about the
i ndi ctments pendi ng against her in Martin County; however, the
trial court denied this request.®

Appel I ant specifically contends the trial court denied
his right to cross-exan ne w tnesses against himin violation of

Section 11 of the Kentucky Constitution and the Sixth Arendnent

® The Martin County incident involved a fight between sone intoxicated nmen in
whi ch one of them was severely beaten. Subsequently, one of the fighters
stol e an autonobile and a gun owned by the injured nan. Pauletta was
apparently a passenger in this stolen vehicle.



to the United States Constitution. And, appellant argues that
he was deni ed due process because the Martin County incident was
adm ssi bl e under KRE 404 (b)(1).’ The trial court found the
matter irrelevant to the case. W agree with the trial court.
"[A] crimnal defendant states a violation of the
Confrontation Clause by showi ng that he was prohibited from
engagi ng in otherw se appropriate cross-exam nation designed to
show a prototypical formof bias on the part of the w tness, and
thereby ‘to expose to the jury the facts fromwhich jurors
coul d appropriately draw inferences relating to the reliability
of the witness.”" Delaware v. Van Arsdall, 475 U S. 673, 680,
106 S.Ct. 1431, 1436, 89 L.Ed.2d 674 (1986) (citation omitted).
See also Caudill v. Commonweal th, Ky., 777 S.W2d 924, 925-26
(1989).% “The right of an accused in a crimnal trial to due
process is, in essence, the right to a fair opportunity to

defend against the State’s accusations. The rights to confront

" Kentucky Rul es of Evidence (“KRE’) 404 (b) provides: “Cther crines, wongs,
or acts. Evidence of other crinmes, wongs, or acts is not admissible to
prove the character of a person in order to show action in conformty
therewith. It may, however, be adm ssible: (1) If offered for sone other
pur pose, such as proof of notive, opportunity, intent, preparation, plan,
know edge, identity, or absence of nistake or accident K

8 Appellant cites Davis v. Al aska, 415 U.S. 308, 318, 94 S.C. 1105, 1111, 39
L. Ed. 2d 347 (1974), for the rule that “defense counsel should have been
permtted to expose to the jury the facts fromwhich jurors, as the sole
triers of fact and credibility, could appropriately draw i nferences rel ating
tothe reliability of the witness.” Nonetheless, the holding in Davis is
specific, as the Confrontation Cl ause “does not authorize a genera

expl oration of other crimnal activity on the part of a witness where there
is no showi ng that the cross-exam nati on woul d expose sone notivation for the
testinony being given.” Bray v. Commonwealth, Ky., 703 S.W2d 478, 479
(1985). See also Bowling v. Commonweal th, Ky., 942 S.W2d 293, 304 (1997).



and cross-exam ne witnesses and to call witnesses in one’s own
behal f have | ong been recogni zed as essential to due process.”
Chanbers v. Mssissippi, 410 U. S. 284, 294, 93 S. Ct. 1038, 1045,
35 L. Ed.2d 297 (1973). See also Justice v. Commonweal th, Ky.,
987 S.W2d 306, 313 (1998). Additionally, “the Confrontation
Cl ause guarantees an opportunity for effective
Cross-exam nation, not cross-exam nation that is effective in
what ever way, and to whatever extent, the defense m ght w sh.”
Del aware v. Fensterer, 474 U S. 15, 20, 106 S.C. 292, 295, 88
L. Ed. 2d 15 (1985) (enphasis in original).

In the instant case, however, the trial court’s
deci sion to preclude appellant from cross-exam ning Paul etta
about the Martin County incident did not cause hi m manifest
injustice. RO 10.26. As cognizant as we are of the
fundanmental inportance of the constitutional right to confront
Wi t nesses, we are not convinced that appellant was prejudi ced.

Appel l ant first requested whether he could question
Paul etta about her involvenent in the Martin County incident
during a pre-trial conference. In recognizing the |ack of
simlarity between the two incidents, the prosecutor indicated
to the trial judge that he interviewed the Martin County
i nvestigating officer who indicated that their case agai nst
Paul etta was weak. Even so, during a bench conference at trial,

def ense counsel sought to narrow the issue by asking Pauletta if



t he charges pending in Martin County were felony or nisdeneanor.

In response, the trial court stated:

Well, it's like trying to inpeach her on
sonething that’s not final . . . |I’mnot
going to allow that. Not at this tine. As
we agreed at the pre-trial, if you devel op

this further to where | see enough

simlarities in this triangle mdness down

Fhere in Martin County then we'll revisit

It.
Particularly inportant here is the rule that “trial judges
retain wide latitude insofar as the Confrontation C ause is
concerned to i npose reasonable Iimts on such cross-exan nation
based on concerns about, anong other things, harassnent,
prej udi ce, confusion of the issues, the witness' safety, or
interrogation that is repetitive or only marginally relevant.”
Van Arsdall, 475 U S. at 679, 106 S. C. at 1435. G ven that
Paul etta’s involvenent in the Martin County incident was
consi dered weak and irrelevant to appellant’s current
indictnment, the trial court was clearly concerned about the
Martin County incident confusing the jury. Accordingly, upon a
careful review of the record, the trial court did not err, as
there is little, if any, possibility that the result of
appellant’s trial would have been any different if the questions
were permtted. Pace, 82 S.W3d at 895.

Next, appellant argues that the trial court

erroneously overruled a notion for excul patory evidence



concerni ng Johnson’s past crimnal acts, specifically regarding
Johnson’s character for violence and drunkenness. The tria
court held that if it granted the notion, “it would require the
Commonweal th to prepare part of the defendant’s investigation
for him The Commonwealth is already |legally bound to turn over
any binding material.” Again, we agree with the trial court.
Appel lant relies on Brady v. State of Maryland, 373
US 83 87, 83 S . C. 1194, 1196-97, 10 L.Ed.2d 215 (1963), for
the rule that “suppression by the prosecution of evidence
favorable to an accused upon request violates due process where
the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.”
See also Ballard v. Commonweal th, Ky., 743 S.W2d 21, 22 (1988).
Brady concerns a situation in which the prosecution
hol ds informati on that the defense does not and the
prosecution’s failure to disclose the information deprives the
defendant of a fair trial. 373 U S. 83, 83 S.C. 1194.
Therefore, “reversal is required only where ‘there is a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceedi ng woul d have been
different. A reasonable probability is the probability
sufficient to underm ne the confidence in the outcone.’”” Bow ing

v. Commonweal th, Ky., 80 S.W3d 405, 410 (2002) (quoting United



States v. Bagley, 473 U S. 667, 682, 105 S.C. 3375, 3383, 87
L. Ed. 2d 481, 494 (1985)).

Here, it is highly unlikely that information regarding
Johnson’ s drinking habits would have changed the result of the
trial. Both prior to and during trial, defense counsel had
anpl e opportunity to question the wi tnesses about their
famliarity with Johnson’s violent and intoxicated tendenci es.
Appel l ant al so failed to produce any evidence contrary to the
trial court’s reasoning. As such, there is sinply nothing in
the record to suggest that the trial court abused its discretion
in overruling the notion.

Therefore, the judgnent of the trial court is

af firmed.
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