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M NTON, JUDGE: W IIiam Earlyw ne appeals foll ow ng the deni al
of his notion for relief under Kentucky Rules of Crimnal
Procedure (RCr) 11.42 without an evidentiary hearing. The
circuit court held that Earlywine's allegations of error were
either refuted by the record or not properly the subject of a

notion for relief under RCr 11.42. Having reviewed Earlyw ne’s



RCr 11.42 notion, we agree with the circuit court’s hol ding and
affirm

Earl ywi ne’s case began with the issuance of a search
warrant for an apartnment in Lexington, Kentucky. The affidavit
in support of the warrant relied primarily on information
supplied by confidential informants who rel ayed that Earlyw ne
was selling cocaine fromthe apartnment. According to the
affidavit, these sales had occurred as renotely as February 4,
1998, and as recently as within the forty-ei ght hours preceding
the i ssuance of the warrant on January 19, 1999.

The search warrant was executed the next day, during
whi ch the police discovered a fanny pack containing five plastic
baggi es of cocai ne; $1,465.00; a |oaded .22 caliber Derringer;
and a pill bottle containing twelve pills of an unidentified
substance. The fanny pack was found on a kitchen counter next
to Earlywine’s wall et and checkbook. 1In the rear bedroom of the
apartnent, police seized two handguns, a baggy of marijuana, a
crack pipe, and two baggies with one corner m ssing.

M scel | aneous ot her drug paraphernalia was seized in the bedroom
and bat hroom of the apartnent.

Earl ywi ne was | eaving the apartnent as the police
arrived to serve the warrant. Though Earl ywi ne and the
Commonweal th di spute the details, both sides recount that

Earl ywi ne was taken by the police back into the apartnment where



he made several incrimnating statenments. As a result of the
search, Earlyw ne was charged with trafficking in a controll ed
substance in the first degree with a firearm possession of drug
par aphernalia, and of being a persistent felony offender in the
second degree. Larry Morrgan, the apartnent’s actual | essee, was
charged wi th m sdeneanor possession of marijuana and drug
paraphernalia. Earlywine pled guilty on March 12, 1999, to the
anmended charge of trafficking in cocaine without a firearm and
being a persistent felony offender, in exchange for which the
Commonweal th recommended an enhanced sentence of fifteen years.
The circuit court sentenced Earlyw ne in accordance with the
Commonweal th’ s recomrendati on on April 13, 1999.

Fol l owi ng his plea and sentencing, Earlyw ne noved to
have the judgnment and sentence set aside because of ineffective
assi stance of counsel. Earlywine' s specific allegations,
reiterated on appeal, were that (1) his trial counsel failed to
seek discovery, performan investigation, or sufficiently
communi cate with him (2) counsel should have noved to suppress
t he physi cal evidence seized during the search; (3) counse
shoul d have noved to suppress his statenents to the police
follow ng the search; (4) counsel’s advice to plead guilty was
erroneous because the Commonweal th coul d not prove that

Earl ywi ne possessed the seized drugs; and (5) counsel prom sed



that if Earlywine pled guilty, he would be out of prison in six
months. On all of these points, we disagree.

In Hill v. Lockhart,! the United States Supreme Court

enunerated the applicable standard to apply in cases where an
appel l ant all eges ineffective assistance of counsel to attack a

guilty plea. Hill essentially restated the two-pronged anal ysis

of Strickland v. Washington,? but nodified it slightly. Wile

the first prong of the anal ysis renains whether counsel’s
performance was “wWithin the range of conpetence demanded of
attorneys in crinminal cases,”® the second prong (i.e., the
“prejudi ce” showi ng) requires that the defendant denonstrate
that “there is a reasonable probability that but for counsel’s
errors, he would not have pleaded guilty and woul d have insisted

on going to trial.”*

Limting this statenent, however, is the
proposition that “[t]his assessnent, in turn, will depend in
| arge part on a prediction whether the evidence |likely would

have changed the outconme of a trial.”®

1 474 U.S. 52, 106 S.C. 366, 88 L.Ed.2d 203 (1985).

2 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

® Hill, 474 U.S. at 56, quoting McMann v. Richardson, 397 U.S. 759,
771, 90 S.Ct. 1441, 25 L.Ed.2d 763 (1970).

4 1d. at 59.

> Id.



Earl ywi ne’s al l egations that his counsel failed to
seek discovery or neet with himnore than three tines do not
assert prejudice specifically as a result of those all eged
failings. Therefore, Earlywine’'s contentions do not afford a

basis for relief under H Il v. Lockhart.

Li kewi se, we do not believe Earlyw ne’s counsel was
ineffective for failing to chall enge the search warrant issued
for the apartnment because, contrary to Earlyw ne’ s argunment on
appeal , probabl e cause existed for the search. The affidavit
stated that an informant had w tnessed sal es of cocaine at the
apartnent in question and that a controlled purchase of cocaine
occurred there within the preceding forty-ei ght hours.
Furthernore, all descriptions of drug sales at the apartnent
i ncluded a white Mazda pickup truck parked in front, which truck
Earl ywi ne was reported to drive. This is precisely the sort of
i nformati on contenpl ated by the requirenment of Guth v.

Comonweal t h® that the affidavit in support of an application for

a search warrant states sufficient facts to establish probable
cause for the search of the particular prem ses. Wile

Earl ywi ne argues that the information relied on was too old to
be rel evant to determ ning whether there were drugs or other

evi dence of drug trafficking present in the apartnent at the

6 20 S.W3d 809 (Ky.App. 2000).



time the warrant was issued, we disagree. It is not
unreasonabl e to suspect that drugs will be present within forty-
ei ght hours of a controlled buy. Therefore, counsel was not
i neffective because the warrant was based on probabl e cause; and
any notion to suppress the search as havi ng been pursuant to an
i nproper warrant woul d properly have been deni ed.

In his argunent regardi ng the physical evidence
sei zed, Earlyw ne alleges that there was never a lab test to
confirmthat the substances were indeed illegal drugs.
Earl ywi ne argues that he received ineffective assistance of
counsel in that his attorney did not determ ne whether the
substance was actually submtted to the Kentucky State Police
|ab for testing and whether it tested positive for cocai ne.

In order to state adequate grounds for relief on this
i ssue, it was incunbent upon Earlywine to allege that the
subst ance was not cocaine. |In the absence of such an
all egation, no prejudice could result. Furthernore, it was
i ncunbent on Earlywine to allege that he told his attorney that
t he substance seized was not cocaine. Earlyw ne nmade none of
these allegations in his notion before the circuit court or in
his brief on appeal. So, under RCr 11.42(5), we concl ude that
Earl ywi ne’s al l egation of ineffective assistance of counsel in
this regard was properly rejected by the trial court w thout an

evi denti ary heari ng.



Wth regard to the admi ssibility of his statenments to
police, Earlywine' s argunents are nulti-faceted. He first
clains that his statements made to the police during and/or
i medi ately after execution of the search warrant shoul d be
suppressed because they were not voluntarily given. Earlyw ne
clainms that he was under the influence of cocaine and in poor
health” at the time he was taken into custody, and the police
exploited his infirmty in seeking a confession. Earlyw ne also
makes a simlar claimwth respect to an interrogation at the
police station. He alleges that the police threatened to
wi t hhol d nedi cal care and/or use the Internal Revenue Service to
harass his nother if he did not cooperate. Earlyw ne further
asserts that the police erroneously thought counsel represented
himat the time of the interrogation at the police station.
Finally, Earlyw ne argues that at no point was he given the

warni ngs required by Mranda v. Arizona® or, at a mininum he did

not voluntarily waive those rights. W disagree.

In Cox v. Commonweal th,® the Court held that

“[i]Jllegality of a confession is not a ground for an RCr 11.42

attack on a conviction entered pursuant to a plea of guilty.”?

" 1t is uncontested that Earlyw ne has significantly inpaired |ung
capacity as a result of Legionnaire’ s D sease.

8 384 U S 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

° 411 S.W2d 320 (Ky. 1967).



Earl ywi ne did not allege in his RCr 11.42 notion that he advi sed
counsel there could be a problemw th the statenents he nmade to
the police. He did not allege that he ever told his counse
that he was in poor health or intoxicated when the statenments
were made. Further, Earlywine did not allege in his notion that
he advised his attorney that his statenents were coerced or were
in violation of his Mranda rights. |If counsel was not made
aware of any problens with the incrimnating statenent, he could
not have known to nove for a suppression hearing.

RCr 11.42(2) requires that the notion state “the facts
on which the novant relies in support of such grounds. Failure
to conply with this section shall warrant a summary di sm ssal of

the notion. Furthernore, in Hodge v. Comonweal th, ! the

Kent ucky Suprenme Court stated, “[t]he RCr 11.42 notion nust set
forth all facts necessary to establish the existence of a
constitutional violation. The court will not presune the facts
omtted fromthe notion establish the existence of such a
violation.”* Thus, even though Earlyw ne may have alleged in
his notion that his confession was invalid, he has not stated

grounds for RCr 11.42 relief since he did not allege that he had

0 1d. at 321
1116 S.W3d 463 (Ky. 2003).

12 1d. at 468. See also Skaggs v. Commonweal th, 803 S.W2d 573 (Ky.
1990) .




put his own attorney on notice of any such problens with the
conf essi on.

Based on the adm ssibility of these statenents,
Earl ywi ne’s allegation that his counsel was ineffective for
advising himto plead guilty because of difficulties in the
Commonweal th’s proof is wthout nerit. Considering the
incrimnating nature of his statements and his subsequent
confession, we do not believe trial counsel was ineffective in
advi sing Earlywi ne to accept the Cormonwealth’s plea offer.

Finally, we address Earlyw ne’'s contention that his
counsel prom sed himrelease fromprison in six nonths if he
pled guilty. The Conmonwealth points to Earlyw ne’ s statenents
during the guilty plea colloquy with the circuit court at the
time the plea was entered as conclusively disproving Earlyw ne’s
al l egations. The Commonwealth is correct insofar as it states
that “sol enm declarations in open court carry a strong

presunption of verity.”?®3

While this presunption nay be overcone
in certain cases, Earlyw ne has not presented us with an
al  egati on of such an extraordinary circunstance as woul d
overcone it. Therefore, the circuit court was correct that this

all eged basis for relief is foreclosed by the record.

Accordingly, the circuit court’s order is affirned.

13 Brief for the Commonwealth at 6, citing Bl ackl edge v. Allen,

431 U.S. 63, 74, 97 S.Ct. 1621, 52 L.Ed. 136 (1977).




ALL CONCUR

BRI EF FOR APPELLANT:

Kat hl een K. Schm dt, Esq.

Shepherdsvi l | e,

Kent ucky

BRI EF FOR APPELLEE

Al bert B. Chandler |11, Esq.
At t or ney Cener al

Sanuel J. Floyd, Jr., Esqg.

Assi stant Attorney General
Frankfort, Kentucky

10



