RENDERED: JULY 30, 2004; 2:00 p.m
NOI' TO BE PUBLI SHED

Conmumuealth Of Kentucky

@Court of Appeals

NO. 2002- CA-002428- MR

JI MW DANI EL* APPELLANT

APPEAL FROM MARTI N Cl RCUI T COURT
V. HONORABLE DANI EL SPARKS, JUDGE
ACTI ON NO 93- CR- 00030

COMVONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk
BEFORE: COMBS, CHI EF JUDGE; BUCKI NGHAM AND TACKETT, JUDGES.
BUCKI NGHAM JUDGE: Ji mmy Dani el appeals froman order of the
Martin Circuit Court denying his RCr? 11.42 notion. W affirm
After a jury trial in the Martin Grcuit Court in

Decenmber 1993, Dani el was convicted of two counts of first-

! Some court docunents refer to the appellant as Jimmie Lee Daniels. |In fact,
docunents in the record indicate that the appellant has signed his | ast name
as both Dani el and Dani el s.

2 Kentucky Rules of Crinminal Procedure.



degree rape and was sentenced to 60 years in prison. The
j udgnment was reversed and remanded for a new trial by the

Kent ucky Suprenme Court. See Daniel v. Commonweal th, Ky., 905

S.W2d 76 (1995). Daniel again stood trial by a jury in
Sept enber 1996, and he was agai n convicted of two counts of
first-degree rape. This tine Daniel received a |ife sentence.
That conviction and sentence was affirnmed on appeal by the
Kent ucky Suprenme Court .3

In April 2000, Daniel filed a notion to vacate the
j udgnent and sentence pursuant to RCr 11.42. Therein, he
all eged the ineffective assistance of counsel. A suppl enental
notion to vacate was filed on his behalf by his appointed
counsel. An evidentiary hearing was held, and on Cctober 24,
2002, the trial court entered an order denying Daniel’s notion.
Thi s appeal foll owed.

On appeal Daniel argues that he received the
i neffective assistance of counsel due to counsel’s failure to
investigate and failure to call witnesses. Due to the alleged
i neffective assistance of counsel, Daniel argues that the tria

court abused its discretion in failing to grant his notion.

3 Actual ly, Daniel received a |life sentence on one count and a 20-year
sentence on the other count in the second trial. The trial court ordered the
sentences to run consecutively. On appeal, the suprene court renanded the
case for resentencing with directions that the sentences be ordered to run
concurrently.



Daniel’s first allegation of ineffective assistance of
counsel is his statement that his trial counsel in both trials
failed to have himtested for sexually transmtted di seases.
Pointing to the testinmony of Dr. Gary Kearl that the victim
tested positive for two sexually transmtted di seases and showed
signs of having a third such di sease, Daniel contends that his
counsel disregarded his request that he be tested for the
al | eged di seases in order to help prove that he did not have sex
with the victim

In order to prevail on a claimof ineffective
assi stance of counsel, a novant nust show both that counsel’s
performance was deficient and that the deficiency resulted in
actual prejudice affecting the outcone of the proceeding. See

Strickland v. Washington, 466 U S. 668, 104 S.Ct. 2052, 80 L. Ed.

2d 674 (1984). Also, see Gll v. Commonweal th, Ky., 702 S.W 2d

37 (1985). The burden is on the novant to overcone a strong
presunption that counsel’s assistance was constitutionally
sufficient or that under the circunstances counsel’s actions

m ght be considered “trial strategy.” Strickland, 466 U S. at

689. “The critical issue is not whether counsel nade errors but
whet her counsel was so thoroughly ineffective that defeat was
snatched fromthe hands of probable victory.” Haight v.

Commonweal th, Ky., 41 S.W3d 436, 441 (2001). A court mnust be

hi ghly deferential in review ng defense counsel’s performance
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and shoul d avoi d second-guessi ng counsel’s actions based on

hi ndsi ght. Harper v. Commonweal th, Ky., 978 S.W2d 311, 315

(1998).

In assessing counsel’s performance the standard is
whet her the all eged acts or om ssions were outside the w de
range of prevailing professional norns based on an objective

standard of reasonabl eness. Strickland, 466 U S. at 668-69,

n.6. To establish actual prejudice, a novant nust show a
reasonabl e probability that the outcone of the proceedi ng woul d

have been different absent counsel’s error. Strickland, 466

U S at 694. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone of the
proceedi ng considering the totality of the evidence before the

jury. Strickland, 466 U.S. at 694-95.

The al | eged rapes occurred in February 1993, and the
victimwas not tested until June 1993. Therefore, it was
entirely possible that the victimdid not have sexual ly
transmtted diseases at the time of the rape, although she did
have them several nonths later. Also, nerely because the victim
had sexually transmtted di seases, and nmay have had them at the
time of the rapes, did not necessarily nean that the perpetrator
woul d al so have tested positive for the diseases. Assum ng
counsel had Daniel pronptly tested for sexually transmtted

di seases and assuming the results were negative, that fact would
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have had little, if any, probative value to support Daniel’s
def ense that he was not the perpetrator. |In short, we conclude
that Daniel failed to neet either of the two-prongs of the
Strickland test.

Dani el s second argunent is that he received the
i neffective assistance of counsel because his counsel failed to
call Gary WIllianson as a witness. WIlianmson, the victims
uncle, signed an affidavit that stated “Jinme Daniels is not
guilty of the charges that he is charged with and knew not hi ng
abought [sic] what happend [sic] since | pled guilty to the
charges.” Evidence was introduced at the hearing that indicated
W1 lianmson was charged with and convicted of having raped the
victimon occasions prior to the offenses charged in this case.

During the trial of the case, the trial court did not
all ow Daniel to introduce this evidence. That issue was raised
on direct appeal, and the Kentucky Suprene Court found that the
trial court did not abuse its discretion in disallowng the
i ntroduction of the evidence. Therefore, that issue was
precluded fromthe trial court’s consideration on an RCr 11.42

notion. See Sanders v. Commonwealth, Ky., 89 S.W3d 380, 385

(2002).
The order of the Martin Crcuit Court is affirned.

ALL CONCUR
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