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BEFORE: EMBERTQN, CHI EF JUDGE; JOHNSON AND KNOPF, JUDGES.
EMBERTON, CHI EF JUDGE. Belinda Webb filed a conplaint alleging
disability discrimnation under KRS' Chapters 344 and 207.
Toyota filed an answer and notion to dismss the conpl aint

all eging that Webb failed to file the conplaint within the
applicable statute of limtations. After both parties appeared
before the court to argue their respective positions and the

filing of briefs, on October 26, 2000, Judge Robert Overstreet

1 Kentucky Revised Stat utes.



granted Toyota’s notion for summary judgnent. The court file
reflects that the Scott Crcuit Cerk entered a notation on the
docket sheet that the court’s opinion and order was entered on
Cct ober 26, 2000, and that a copy was nmiled to each counsel for
the parties at their respective addresses as noted on the
pl eadi ngs. Al though Toyota s counsel received a copy of the
opi nion and order on COctober 27, 2000, Webb’s counsel states
that he did not receive a copy. On February 22, 2001, pursuant
to CR? 60.02, Webb’'s counsel filed a notion to set aside the
Cct ober 26, 2000, order on the basis that it was “inadvertently
or m stakenly signed.” The circuit court denied the notion
finding that although Wbb s counsel did not receive the order,
CR 77.04 precluded the court fromsetting aside the notion.
Thi s appeal foll owed.

CR 77.04(4) provides that the failure of notice of the
entry of an order does not affect the validity of the order.

Failure of the trial court to require

service of notice of entry of any judgnent

or order under this rule or the failure of

the clerk to serve such notice, or the

failure of a party to receive notice, shal

not affect the validity of the judgnent or

order, and does not affect the tine to

appeal or relieve or authorize the court to

relieve a party for failure to appeal wthin

the tinme allowed, except as permtted in
Rule 73.02(1).

2 Kentucky Rules of CGivil Procedure.



In Stewart v. Kentucky Lottery Corp.,3 the court held

that the failure of either party to receive notice of the entry
of an order denying a notion to reconsider did not justify
relief under CR 60.02. The court reasoned:

True enough, apparently neither party
received notice of entry of the order
denying the notion to reconsider.
Nevert hel ess, CR 77.04(4) plainly states
that the clerk’s failure to serve notice or
a party’'s failure to receive notice does not
affect the time for taking an appeal. The
rule further provides that a trial court is
not authorized to grant an extension of tine
for filing a notice of appeal for any period
beyond ten days past the expiration for the
time for taking an appeal. Qur courts have
consistently enforced the harsh dictates of
CR 77.04(4).* (Citations onitted.)

Webb argues that Kurtsinger v. Board of Trustees of

Kent ucky Retirement Systems® is controlling. In that case, the

appel l ants and i nterveni ng appellants did not receive notice of
entry of an order denying a CR 59.05 notion. Pursuant to CR
60. 02, the court vacated its previous order and entered a new
order from which the appellants appealed. |In affirmng the
circuit court, our Suprene Court distinguished the facts in that
case fromthose in Stewart:

The significant difference between what

transpired in Stewart and in this case is
that here the trial court nerely vacated the

® Ky. App., 986 S.W2d 918 (1998).
4 |d. at 920.

5 Ky., 90 S.W3d 454 (2002).



initial order denying the notion to alter,
anmend or vacate the summary judgnment. The
order vacating was acconpani ed by findings
that the trial court or its staff was at
fault for Appellants’ failure to | earn of
entry of the order. The trial court did not
attenpt to change the date of entry of the
order or extend the tine for taking an
appeal. Wiile the ultimte effect may have
been the sane, the trial court nerely
utilized it authority under CR 60.02 to
vacate an order in a manner that did not
constitute an abuse of discretion.®

In this case, there was no m stake nade by the court
or officer of the court that caused Webb’'s counsel not to
receive notice of the entry of the order. Opposite to the

circuit court’s finding in Kurtsinger, Judge Overstreet made a

specific finding that no m stake had been commtted on his part.
There is no basis to grant the relief requested

pursuant to CR 60.02 and the order of the circuit court is

af firmed.
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