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BEFORE: DYCHE, JOHNSQON, AND PAI SLEY, JUDGES.
DYCHE, JUDGE. WMarshall and Joan C ark appeal froma summary
judgnment of the Warren Circuit Court dism ssing their persona
injury action against Cark Construction Conpany of Kentucky (no
relation). W affirm

Marshal | was enpl oyed by an insulation contractor,
whose name he does not recall, in the sumers of 1962 and 1963
while he was in high school. He obtained that enpl oynent

t hrough his step-father, who was al so enpl oyed by the sane



contractor, who apparently was a sub-contractor under C ark
Construction Conpany, the primary contractor for the
construction of Diddle Arena on the canpus of Western Kentucky
University. Marshall’s conplaint initially joined other

def endants and nmade clains of prem ses and products liability.
Al'l the defendants except for Cark were di smssed, having
settled with Marshall and Joan.

This matter proceeded, and Clark filed a notion for
summary judgnent, asserting that the clains against it were
barred by the “excl usive renedy” provisions of the Kentucky
Wr kers’ Conpensation Act, KRS 342.690. The notion was granted
following briefing and argunment to the trial court, and this
appeal followed. KRS 342.690 provides, in part,

(1) I'f an enpl oyer secures paynent of
conpensation as required by this chapter,

the liability of such enpl oyer under this

chapter shall be exclusive and in place of

all other liability of such enployer to the

enpl oyee, his legal representative, husband

or wfe, parents, dependents, next of Kkin,

and anyone otherwi se entitled to recover

damages from such enployer at law or in

admralty on account of such injury or

death. For purposes of this section, the

term "enpl oyer"” shall include a "contractor™

covered by subsection (2) of KRS 342.610,

whet her or not the subcontractor has in

fact, secured the paynent of conpensation.

KRS 342.610(2) provides, in part,

(2) A contractor who subcontracts all or any
part of a contract and his carrier shall be
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liable for the paynent of conpensation to

t he enpl oyees of the subcontractor unless

t he subcontractor primarily |liable for the
paynent of such conpensation has secured the
paynment of conpensation as provided for in
this chapter. Any contractor or his carrier
who shal | becone |iable for such
conpensati on may recover the anmount of such
conpensati on paid and necessary expenses
fromthe subcontractor primarily |iable
therefor. A person who contracts with

anot her:

(b) To have work perfornmed of a kind which

is aregular or recurrent part of the work

of the trade, business, occupation, or

pr of essi on of such person shall for the

pur poses of this section be deened a

contractor, and such other person a

subcontractor.
G ark argued below, and the trial court found, that under these
statutes Cark was a contractor, had secured the required
i nsurance coverage, and therefore the Wrkers’ Conpensation Act
provi ded Marshall’s sole and exclusive remedy for any injury he
had recei ved while working on the Di ddl e Arena project.

On appeal, Marshall and Joan nmake three argunents.
They first maintain that, because Clark did not procure
i nsurance specifically on Marshall, it had failed to conply with
the statutory requirenents, and they are therefore entitled to
seek renedi es outside of the Wirrkers’ Conpensation Act. There

is no nmerit in this argunent. There is no such requirenent, in

the statute or otherw se.



The founder and principal of Cark has testified that
the conpany was at all tinmes, including during the construction
of Diddle Arena, properly covered by workers’ conpensation
i nsurance, and that all its subcontractors were required to
provi de such coverage to their enployees. Mrshall has produced
no countervailing evidence, and no issue of fact, genuine or
ot herwi se, has been creat ed.

Marshal | next argues that whether the work that Cark
performed at Diddle Arena was a regular or recurrent part of its
trade or business was a jury question. W disagree. Marshall’s

reliance on dicta in Goldsmth v. Allied Buil ding Conponents,

Inc., Ky., 833 S.W2d 378 (1992), is msplaced. Cdark was in

t he busi ness of constructing |large buildings. D ddle Arena was
a large building. |Its construction by Cark was a regul ar and
recurrent part of Cark’s business. The fact that sone aspects
of its construction were new or uni que does not create a factua
guestion, nor does the fact that it subcontracted out sone of
t he tasks involved, such as insulation. There was no factua
i ssue presented by appellants, and no error, |legal or otherw se,
by the trial court.

Marshall’s final argument is that the Wrkers’
Conpensati on Act does not apply to his injury, and if it does
such application is unconstitutional. H's argunment is based on

the fact that the limtation period and the period of repose
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have both expired on his workers’ conpensation claim and he is
therefore barred fromasserting the claim Unfortunately for

Marshal |, our highest court has ruled against him WIIliamA.

Pope Co. v. Howard, Ky., 851 S.W2d 460 (1993), holds that the

twenty-year repose period provided in KRS 342.316(a) does not
work to revive an otherw se extingui shed claim and that such
statute is constitutional; in any event, the twenty-year period

woul d not aid Marshall. See Wight v. Gberle-Jordre Co., Ky.,

910 S.W2d 241 (1995). The nost relief Marshall could gain from
this argunent is the opportunity to file a workers’ conpensation
claim and we have no such request before us.
The judgnent of the Warren Circuit Court is affirmed.
PAI SLEY, JUDGE, CONCURS.

JOHNSON, JUDGE, CONCURS | N RESULT ONLY.
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