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BEFORE: EMBERTQON, CHI EF JUDGE; JOHNSON AND KNOPF, JUDGES.
JOHNSON, JUDGE: Barrie Creaner has appeal ed from an order
entered by the Kenton Circuit Court on Novenber 7, 2002, which
di sm ssed her bad-faith claimagainst John Orick, a clains
supervi sor enployed by The Hartford Underwiters Insurance
Conpani es, for |ack of personal jurisdiction.* Having concluded

that Creanmer’s failure to nane Orick in the notice of appeal

! Creamer al so brought a bad-faith claimagainst The Hartford. Creaner’s
cl ai m agai nst The Hartford was not dism ssed pursuant to the order entered by
the Kenton Crcuit Court on Novermber 7, 2002.



filed on Novenber 15, 2002, is a jurisdictional defect which
cannot be renedied, we dismss this appeal.

The notice of appeal filed by Creaner reads, in
rel evant part, as follows:

Notice is given that Barrie Creaner,

Appel I ant, by and through counsel, hereby

appeal s to the Kentucky Court of Appeals

fromthe Order entered in this action on

Novenber 7, 2002.

The nane of the Appellant is BARRIE

CREAMER. The nanes of the Appell ee agai nst

whomthis appeal is taken is: THE HARTFORD

UNDERWRI TERS | NSURANCE COVPANI ES.
Clearly, John Orick is not listed in the notice of appeal.

Under Kentucky law, failure to nane an indi spensabl e
party in a tinmely-filed notice of appeal is a jurisdictional
defect that cannot be renedied.? “If a party fails to name an
i ndi spensabl e party in the notice of appeal, the appeal nust be
di smi ssed. "3

This Court entered an order directing the parties to
file supplemental briefs concerning whether Orick is an
i ndi spensabl e party to this appeal. In Creaner’s suppl enental

brief, she “concedes that M. O[r]ick is an indispensable

party[.]” However, Creamer filed a notion to amend the notice

2 City of Devondale v. Stallings, Ky., 795 S.W2d 954, 957 (1990). See al so
Kentucky Rules of Civil Procedure 72.02(2).

3 Commonweal th v. Blincoe, Ky.App., 34 S.W3d 822, 824 (2000) (citing
Stallings, supra at 957).




of appeal and a notion to dism ss the appeal on the grounds that
the order appealed fromlacks finality.

As to Creaner’s notion to amend the notice of appeal
our Supreme Court has expressly declined to apply the doctrine
of substantial conpliance to jurisdictional defects, such as the
failure to name an indispensable party in the notice of appeal.*
Thus, it makes no difference that Orick my have been aware of
the fact that he was intended to be a party to this appeal.
Since Orick is an indispensable party, the failure to nanme him
as an appellee is a jurisdictional defect which cannot be
remedi ed by an anended notice of appeal.

As to Creanmer’s notion to dismss the appeal for |ack
of finality, we note that the order entered on Novenber 7, 2002,
di sm ssed Creanmer’s clainms against Orick only, thus, allow ng
the clains against The Hartford to proceed. Furthernore, the
trial court stated that “[i]t appearing to the Court that there
are multiple parties, there is no just reason for delay and this
is a final and appeal able Order.” Accordingly, under CR
54.02(1) the order entered on Novenber 7, 2002, constituted the
granting of “a final judgnent upon one or nore but |ess than al
of the clainms or parties” since the order nmade “a determ nation
that there is no just reason for delay.” Thus, the order

entered on Novenber 7, 2002, net all the requirenments of

4 “We believe that the substantial conpliance policy cannot be applied to

retroactively create jurisdiction.” See Stallings, 795 S.W2d at 957.
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finality set forth in CR 54.02, and we cannot concl ude that the
trial court abused its discretion by nmaking the order final and
appeal abl e.

Therefore, Creaner’s notion to disnm ss appeal for |ack
of finality is DENIED. Furthernore, Creaner’s notion to anend
t he notice of appeal is DEN ED

Finally, based on Creamer’s failure to name Orick
who is an indi spensable party, as an appellee to this appeal,

this appeal is DI SM SSED
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