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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.

KNOPF, JUDGE: C arence Tapp appeals froma judgnent of the
McCracken Circuit Court, entered Cctober 14, 2002, convicting
hi m of first-degree possession of cocai ne! and sentencing himas
a second-degree persistent felon? to seven years’ inprisonment.

Tapp maintains that the trial court abused its discretion by

1 KRS 218A. 1415(2)(a).

2 KRS 532. 080.



adm tting testinony by a forensic chem st into evidence w thout
a prelimnary Daubert hearing.® W disagree.

In June 2001, the Paducah Police Departnent conducted
a reverse-sting operation, during which police officers posed as
illegal -drug sal esnen and arrested persons who nmade purchases
fromthem Tapp was anong the purchasers. He bought what he
bel i eved were two “rocks” of crack cocaine fromone of the
undercover officers. 1In fact, the “rocks” were primarily wax
made to resenbl e crack cocaine with a small core of actua
cocaine. The officers arrested Tapp immediately after the
purchase and charged himwith the illegal possession.

The officers sent the “rocks” to the state forensic
lab for tests to confirmthe presence of cocaine. Unaware that
nost of the “rocks” were wax, the forensic chem st apparently
took his sanples fromthe wax portion with the result that his
tests indicated the absence of a controlled substance. Wen he
reported these results, the police explained to | aboratory
per sonnel how the “rocks” had been prepared and asked that they
be retested in a way apt to detect the small anmount of cocai ne.
The “rocks” were then sent to a second | aboratory where they

were each ground and stirred so as to nmake honobgeni zed m xtures.

3 Mtchell v. Comonweal th, Ky., 908 S.W2d 100 (1995) (adopting
standards and procedures enunciated in Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S 579, 125 L. Ed. 2d 469, 113 S.
Ct. 2786 (1993)).




The chem st then tested sanples of the two mixtures. Both of
these tests indicated the presence of cocaine.

Prior to trial and in the presence of the trial judge,
t he Commonweal t h deposed the chenmist fromthe second | ab
concerni ng the successful tests. She testified that she had a
bachel or of science degree in chem stry and ten years’
experience as a state forensic chem st. She had conducted
numer ous drug anal yses such as this one using gas chromat ography
and mass spectroscopy techni ques, which she characterized as
w dely accepted and highly reliable. She described the crushing
and honogeni zing of the “rocks” before taking a sanple as
standard practice when the matter to be tested was not uniform
or was thought to contain only a small concentration of
controll ed substance. She described the lab’s procedures to
ensure that the testing apparatus perforned accurately.

When the Commonweal th noved to admit this deposition
testinony at trial, Tapp objected on the ground, apparently,
t hat the crushi ng and honogeni zi ng of the “rocks” prior to
sanpl i ng them had sonmehow underm ned the scientific validity of
the tests. He requested a Daubert hearing to address the issue.
The trial court denied the request and admtted the chemst’s
testinmony. It is fromthis ruling that Tapp appeals. He
contends that the trial court abused its discretion by admtting

into evidence the positive lab results and the chemi st’s



testinmony without first conducting a Daubert hearing. W
di sagr ee.

As Tapp correctly notes, under KRE 104 and KRE 702
trial courts have a gatekeeper obligation to screen proposed
expert testimony for admissibility.* Generally, the
adm ssibility is to be determned prior to trial at a Daubert
heari ng where the proponent of the evidence nust establish its
reliability, scientific or otherwise, as well as its rel evance
to the issues before the fact finder.> If the evidence consists,
however, of the routine application of a test or a technique the
reliability of which has been wi dely recognized, the trial court
need not conduct a pre-trial hearing to screen it unless the
opponent cones forward with proof that the proferred evidence is
unreliable.?®

Here, a Daubert hearing was not required because
testing for the presence of controlled substances by means of
gas chromat ography and nmass spectroscopy has becone a routine

procedure in forensic labs and is wdely regarded as highly

4 Goodyear Tire & Rubber Conpany v. Thonpson, Ky., 11 S.W3d 575
(2000).

° Florence v. Conmonweal th, Ky., 120 S.W3d 699 (2003).

® 1d.; Johnson v. Commonweal th, Ky., 12 S.W3d 258 (1999).




reliable.” Even if a prelimnary hearing was required, noreover,
the chemst’s pre-trial deposition in the presence of the tria
judge satisfied that requirement. The chem st testified as to
t he acceptance of the test by those in the field and she
expl ai ned her performance of the test. |In particular, she
expl ai ned why she ground the “rocks” and m xed them to obtain a
representative sanple of the allegedly controlled substance
seized from Tapp. Even a lay person can understand the need to
obtain a representative sanple and why, in order to do so froma
non- honogeneous substance, it nay be necessary to nmake the
subst ance honbgeneous by grinding and m xi ng. Absent the
proffer by Tapp of proof that this procedure was unreliable, the
trial court did not abuse its discretion by admtting the
chem st’s testinony into evidence wi thout an additiona
prelimnary hearing.

Accordingly, we affirmthe Cctober 14, 2002, judgnent
of the McCracken GCrcuit Court.

ALL CONCUR

" State v. Sercey, 825 So. 2d 959 (Fla. App. 2002); Chisumv.
State, 988 S.W2d 244 (Tex. App. 1998).
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