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BUCKI NGHAM JUDGE: Joseph M Iton appeals froman order of the
Boone Fam |y Court denying his petition for visitation. Because
the court did not make the required findings set forth in KRS
403. 320(1) before denying the petition, we vacate and remand for
further proceedi ngs.

M|l ton and Regi na Hubbard, the appellee, had three

children out of wedlock. On July 16, 1997, MIton assaulted

! Kentucky Revised Statutes



Hubbard by tying her to back of his vehicle and draggi ng her
across the ground. As punishnment for the crinme, MIton was
sentenced to ten years in the penitentiary.

On Cctober 8, 1997, MIton's parents, Joseph and Nancy
MIlton, filed a petition in the Fayette G rcuit Court for the
custody of two of the children.? On Cctober 24, 1997, the
Fayette Circuit Court entered an order transferring the case to
the Boone Circuit Court. On February 11, 1998, an order was
entered by the Boone Crcuit Court denying the MItons’ notion
for tenporary custody and continuing their alternative notion
for visitation with their grandchil dren.

On April 29, 1999, the Boone Circuit Court entered an
order granting the MIltons visitation with the children. On
June 7, 1999, the Boone Circuit Court entered an ex parte order
suspending the MItons' visitation due to allegations of abuse.
On January 18, 2001, the Boone Circuit Court entered an order
denying the MItons’ notion for visitation, their notion for
tenporary custody, and their notion to vacate the ex parte order
suspendi ng visitation.

On April 12, 2002, the appellant, an inmate at the

Kentucky State Penitentiary, filed a petition for visitation in

2 The MItons did not petition for custody of the third child because that
child had not yet been born when the MItons filed their petition. Hubbard
was three nmonths pregnant in 1997 when MIton assaulted her, and this was the
child that was born thereafter.



the Boone Circuit Court. Rather than file the petition as an
original action, the clerk filed it as a part of the action
initiated by MIton's parents for custody or visitation. On the
same day, the court entered an order appointing Marcia Thomas as
guardian ad litemfor MIton due to his incarceration. On Apri
19, 2002, the clerk entered an appoi ntnent of Stuart P. Brown as
guardian ad litemfor MIton. W are unaware as to why this
appoi ntment was nade by the clerk since the court had ordered
seven days earlier that Marcia Thonmas be guardian ad litemfor

M ton.

On April 26, 2002, MIton filed a notion to strike his
parents as petitioners on the ground that he was the sole
petitioner for visitation at that point. There is no indication
that the court ruled on that notion. On May 2, 2002, MIton
filed an affidavit for the recusal of the Boone Fam |y Court
j udge, Judge Linda Branmlage. On May 20, 2002, Chief Justice
Joseph E. Lanbert denied MIton's request to disqualify Judge
Branm age.

On August 21, 2002, a hearing was hel d before Judge
Bram age in the Boone Fanmily Court on MIlton’s notion for
visitation. MIlton was not present at the hearing, but he was
represented by Brown as his guardian ad litem The record in
this case contains a court calendar initialed by Judge Brani age

whi ch indicates the noti on was deni ed. The cal endar contai ns



witing, presumably by Judge Bram age, which states that “it is
not in the best interest of the children to visit wth the Pet.
at this tinme.” Further, the court determned that “visitation
with the Pet. at this tine would be traumatic and harnful to the
children.” However, the court allowed MIton to wite letters
to the children through his guardian ad litemif the children's
counsel or determned that the letters were appropriate for them
No formal order was entered denying MIlton’s petition for
visitation. MIlton's appeal fromthe court’s order on the
cal endar foll owed. 3

MIlton attacks the famly court’s order on two fronts.
First, he alleges several procedural due process violations.
Second, he maintains that the court erred by denying his notion
wi t hout making the findings required by KRS 403.320(1). As for
any procedural errors by the court, we find any error in that
regard to be harm ess. However, we agree with MIton that the
court failed to nake the requisite findings required by the
statute.

Concerning MIlton's argunment that the court violated
his due process rights in connection with the proper procedure,
he rai ses several argunents. First, he argues that the court

erred in “reassigning” himfrombeing the “real” petitioner to

3 Hubbard did not file a brief for our consideration. The record indicates
that the children are nowin the custody of Billie Huff, Hubbard s nother.
Hubbard apparently has no involverent with the children.
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being a “co-respondent.” In support of this argunent he cites
CR' 17.01 which states in part that “[e]very action shall be
prosecuted in the name of the real party in interest.”

W find nothing in the record to indicate that the
court “reassigned” MIton fromhis status as a petitioner to a
status of being a co-respondent. It may be that MIton's
petition for visitation should have been filed by the clerk as
an original action rather than as a notion in the sane action
filed by Mlton’s parents for custody or visitation. However,
regardl ess of what status MIton was assi gned or reassigned, we
find any error in this regard to be harnless.® The court
considered MIton's petition for visitation regardless of the
proper procedural posture of the case.

Second, MIton argues that the court erred by
“incorrectly assigning the action to be prosecuted (defended) by
parties who were prohibited by statute KRS 405.021.” KRS
405.021 is the statute dealing with grandparent visitation
rights. W assune that this argument relates to his first
argunment concerning his proper designation as a petitioner. It
is clear that the court did not consider MIlton s petition for

visitation to be a petition also on behalf of his parents.

4 Kentucky Rules of Civil Procedure.

5 See CR 61.01.



Therefore, for the reasons cited in connection with his first
argunent, this argunent is also without nerit.

MIlton's third argunment regarding the proper procedure
is that the court erred by “incorrectly appointing a current
County Attorney to represent Appellant.” He asserts that there
was a conflict of interest by virtue of his being appointed a
county attorney as his guardian ad litem The record indicates
that Marcia Thomas was appointed by the court as MIton's
guardian ad litemon April 12, 2002, the sane day MIlton filed
his petition for visitation. Wile MIlton clains that Thomas
was a county attorney, there is nothing in the record to support
this claim Further, the record indicates that Stuart P. Brown
was assigned as guardian ad litemfor MIton by the clerk seven
days later. The record indicates that Brown, not Thonas,
represented MIton at the hearing.

CR 17.03 provides for the appointnment of a guardian ad
litemfor infants and persons of unsound mnd in sone
circunstances. CR 17.04(1) provides that a guardian ad |item
shal | be appointed for a prisoner if he or she is unable to
defend the action. It does not provide for the appointnment of a
guardian ad litemfor a prisoner bringing a court action.
Therefore, although MIton noved the court to appoint hima
guardian ad litem he was not entitled to have one appointed to

represent himin this action.



There is nothing in the record to indicate to us that
MIton was represented by the county attorney or an assi stant
county attorney in these proceedings. Furthernore, the record
i ndi cates Brown, not Thomas, represented MIton at the hearing.
Finally, there is nothing in the record to indicate either that
Mlton objected to the appointnment of the guardian ad Iitem or
that MIton preserved any error in this regard. Thus, we reject
hi s argunent.

MIton’s fourth argunent in connection with the
procedure was that the court condoned the clerk’s action of
appoi nting a second guardian ad litemin violation of CR 17.03
and CR 17.04, thereby violating his due process rights. For the
reasons stated above, we |ikew se reject this argunent.

Mlton's fifth argunment concerning the proper
procedure is that the court inproperly advised the clerk to file
Mlton's affidavit for recusal with the county-judge executive
rather than with Chief Justice Lanbert. Any error in this
regard is al so harml ess because Chief Justice Lanbert ultimtely
addressed and denied the request for disqualification a few
short weeks after the affidavit was fil ed.

MIlton's sixth argunment regardi ng procedure was that
the court deliberately refused to serve himwith tinely notice

of the visitation hearing. He also argues that he did not



receive notice of the court’s order denying his petition so as
to allow himto file a tinely notice of appeal to this court.

MIlton, or at |east the guardian ad Iitemrepresenting
him was entitled to service of the witten notice of the
hearing date. CR 5.01. Although MIton clains not to have
recei ved notice of the schedul ed hearing to be held on August
21, 2002, the record indicates that he was mail ed a copy of the
order and that Marcia Thomas, as his guardian ad |litem was al so
mai l ed a copy. Thomas apparently did not represent MIton at
the hearing. Rather, Stuart P. Brown was present at the hearing
as his guardian ad litem Because MIton received notice of the
hearing by nmail and because he was represented by a guardi an ad
litemat the hearing, we find no error.?®

As his final argunent concerning procedural due
process, MIton argues that he was deprived of his right to file
atinmely appeal to this court due to the clerk not sending hima
copy of the order until it was too late to do so. Any error in
this regard was harmess in that MIton was ultimately all owed

by this court to file his appeal.

® MIton also asserts that his guardian ad litemdid not adequately represent
himand that it woul d have been beneficial had the court allowed himto
attend the hearing. Concerning the adequacy of representation by the
guardian ad litem MIlton neither cites authority nor are we aware of any
that would require a vacating or reversing of the order due to ineffective
assi stance of counsel in this civil proceeding. Further, we know of no
authority that would require the court to have MIton transported for the
hearing. In this regard, see Al exander v. Al exander, Ky. App., 900 S. W2d
615, 616 (1995).




W now turn to MIton’s second attack on the court’s
order, the failure of the court to make requisite findings
bef ore denying his petition. As MIton notes in his brief, KRS
403.320(1) states in pertinent part that “[a] parent not granted
custody of the child is entitled to reasonable visitation rights
unl ess the court finds, after a hearing, that visitation would
endanger seriously the child s physical, nental, noral, or
enotional health.” Further, the fact of incarceration al one
does not deprive a noncustodial parent of the right to

visitation as a matter of law Smth v. Smth, Ky. App., 869

S.W2d 55, 57 (1994). See also Al exander, 900 S.W2d at 616.

In Hornback v. Hornback, Ky. App., 636 S.W2d 24

(1982), the court held that “[u]nder KR S. 403.320(1), the
noncust odi al parent has absolute entitlenent to visitation
unless there is a finding of serious endangernment to the child.
No ‘best interests’ standard is to be applied; denial of
visitation is permtted only if the child is seriously
endangered.” 1d. at 26. |In the case sub judice the
requirenents of the statute were not net. The trial court did
not meke any findi ngs concerni ng whether visitation would
seriously endanger the children’s physical, nental, noral, or
enotional health. Rather, the court stated only that visitation
with MIton would not be in the best interests of the children

and that visitation would be traumatic and harnful to them



While visitation mght be “traumatic and harnful” that does not
necessarily nmean it would seriously endanger the children. In
short, the court erred by not making the specific findings
required by the statute before denying the petition for
visitation.

We vacate the order of the Boone Famly Court denying
MIlton's petition for visitation and remand the matter for the
entry of an order either granting or denying the petition
pursuant to the requirenents of KRS 403.320(1).

ALL CONCUR

BRI EF FOR APPELLANT: NO BRI EF FI LED FOR APPELLEE

Joseph MIton, Pro Se
Eddyvi |l | e, Kentucky
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