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BUCKI NGHAM JUDGE: Travis Suggs appeals froma final judgnent

of the Sinpson G rcuit Court sentencing himto seven years’

i mprisonment on a conviction for trafficking in a controlled
substance (marijuana) within 1,000 yards of a school building
and being a persistent felony offender in the second degree (PFO
1) following a jury trial. Suggs challenges the trial court’s
denial of his notion to suppress evidence obtained in the

execution of a search warrant. He al so chall enges an order of



the trial court denying his notion for a new trial based on the
failure of the Conmmonwealth to di sclose the existence of an eye
witness prior to trial. W conclude that his argunents are

w thout nerit and thus affirm

In the late afternoon of August 6, 2001, Oficers
Scott Wade and Brian Smth of the Franklin Police Departnent
were patrolling an area of high drug activity in Franklin,
Kentucky. The officers saw Roscoe C ark approach a residence on
Breckinridge Street on his bicycle and enter the residence.
Oficer Wade was famliar with Cark as a drug user from
previ ous encounters with him A few mnutes later, Cark exited
t he residence.

The police officers stopped C ark when they observed
himviolate sone traffic regulations. Wen Oficer Wade
approached him Cdark placed a small bag of marijuana in his
nmout h, which the officer recovered. Wen asked about the
marijuana, Clark allegedly told Oficer Wade that he had j ust
purchased the itemat the Breckinridge Street residence froma
black male in a white tee shirt and a blue or black hat. After
arresting Cdark for possession of marijuana, Oficer Wade
decided to seek a search warrant.

A few hours later, a trial conmm ssioner issued a
search warrant based on an affidavit prepared by Oficer Wade

describing the incident and his discussion with ark. 1In the



affidavit, Oficer Wade stated that C ark had given him
reliable, truthful information in the past. The search warrant
aut hori zed a search of the residence for property or things of
evi dence tending to show crines related to the sale of drugs and
for an unknown bl ack male wearing a white tee shirt and a bl ue
or black hat.?!

At approximately 9:00 p.m the sane night, Oficer
Wade and several other police officers executed the search
warrant. A young wonman answered and allowed theminto the
residence after O ficer Wade knocked on the front door and told
her of the search warrant. Upon entering, the police had their
guns drawn. They encountered two persons in the kitchen and six
persons, including Suggs, in a back entertai nnent room

Wien O ficer Wade and another officer entered the back
room Suggs was playing billiards. Oficer Wade told the
occupants that he had a search warrant and directed themto lie
down on the floor and place both of their hands in front of them
where they could be seen. Suggs did not Iie down on the floor,
but he did drop the pool stick and put his hands in front of
him Suggs then started repeatedly placing his right hand

behind himand bringing it back in front of him

Y Unfortunately, the affidavit and search warrant docunents are not
included in the appellate record even though they were admtted into
evi dence at the suppression hearing. Qur discussion of these
docunents is based on testinony at the suppression hearing.



After Oficer Wade asked himseveral tines to | eave
both of his hands in front of him he allegedly saw Suggs take a
| arge Ziploc plastic bag containing what appeared to be
mari j uana from behind his back as he was goi ng down on the floor
and throw it to his side. At that point, while pointing his gun
at Suggs, O ficer Wade again told Suggs to lie face down on the
ground. O ficer Wade then handcuffed Suggs, placed hi munder
arrest, and perforned a search of his person.

In the search, Ofice Wade di scovered a snmall bag of
marijuana, $6,072 nostly in $20 bills, and a vial containing
several Viagra pills. Oficer Wade also retrieved the | arge bag
t hrown by Suggs, which | ater analysis reveal ed contai ned 89
grans® of marijuana. The search of the residence uncovered
various itens of drug paraphernalia, including scales and
pl asti c baggi es, and a police scanner.

I n Novenber 2001, Suggs was indicted on one felony
count of trafficking in a controlled substance (marijuana)

3

within 1,000 yards of a school building,”® one m sdenmeanor count

4

of prescription drugs in inproper container,” one m sdenmeanor

count of possession of drug paraphernalia,® one mi sdemeanor count

There are 28 grans in one ounce.
3 Kentucky Revised Statute (KRS) 218A. 1411.
* KRS 218A. 210.

5 KRS 218A.500(2) .



of possession of a police radio,?®

and being a persistent felony
offender in the first degree (PFO1).’ Suggs subsequently filed
a notion to suppress the evidence seized by the police during
the search.® The trial court conducted a hearing on the notion
with OFficer Wade as the only witness.® Suggs chall enged the
sufficiency of the description of the reliability of Cark in
the affidavit submtted to support the search warrant and the
validity of the search of Suggs’s person. The trial court
deni ed the notion holding that the search warrant was validly
i ssued and that the search of Suggs was a valid search incident
to arrest.

At the trial on August 15, 2002, Oficers Wade and
Smth testified about the events involving the search. Suggs
testified and admtted having the small bag of marijuana and
cash but deni ed ever possessing or handling the |arge bag of
marijuana. During the defense case, Cark testified that he did

not tell Oficer Wade that he had purchased marijuana froma

person at 528 Breckinridge Street and deni ed ever having been at

6 KRS 432.570.
7 KRS 532.080.

8 The witten notion only requested suppression of the noney seized,
but Suggs’s attorney |later orally expanded the request.

° Roscoe O ark had escaped fromjail and his whereabouts was unknown.
Therefore, he was not available for the hearing.



that residence. Cark also stated that his girlfriend was with
hi m on August 6 when he was stopped and arrested by O ficer
Wade. Prior to submtting the case to the jury, Suggs orally
renewed his notion to suppress wthout stating the grounds for
the notion, and the trial court summarily denied the request.
The jury found Suggs guilty of trafficking in a controlled
substance (marijuana) and being a PFO Il and recommended a
seven-year sentence. °

Suggs filed a notion for a new trial that included,
anong others things, alleged error in the denial of his earlier
notion to suppress. The notion cited the trial testinony of
Clark as support. On Cctober 7, 2002, the trial court conducted
a hearing on sentencing and the new trial notion. Suggs’'s
attorney argued that the affidavit for the search warrant was
insufficient, the Conmonweal th shoul d have given the defense
information that Cark’s girlfriend was with hi mwhen he was
st opped, and the police used excessive force in executing the
search warrant. The trial court denied the newtrial notion
stating the police had acted properly in executing the search

warrant and the defense had not established that dark’s

2 Prior to submitting the case to the jury, the Conmonweal th had noved
to dismss the charges of prescription drugs in an inproper container
and possession of a police radio, and had noved to anend the original
PFO | charge to PFOII. The trial court also had granted the

def endant’s notion for directed verdict in part by dism ssing the
charge of possession of drug paraphernali a.



girlfriend woul d have provi ded excul patory evi dence. Suggs was
sentenced to seven years’ inprisonnent on trafficking in a
controll ed substance (marijuana) and being a PFOIIl. This
appeal foll owed.

On appeal, Suggs first contends the police officers
violated his Fourth Amendnent rights in the manner in which they
executed the search warrant. Suggs questions the actions of the
police in displaying their weapons and ordering the occupants to
get down on the floor. He asserts that there was no threat or
danger to the police to justify their actions and that their
actions constituted an illegal arrest of him Wth respect to
denial of a notion to suppress, an appellate court reviews the
trial court’s factual findings for clear error and the |ega

I ssues de novo. See Commonwealth v. Wiitnore, Ky., 92 S.W3d

76, 79 (2002); United States v. Mller, 314 F.3d 265, 267 (6'"

Cr. 2002).
The Fourth Amendnent of the United States Constitution

prohi bits unreasonabl e search and seizures. See United States

v. Jacobsen, 466 U.S. 109, 104 S.Ct. 1652, 80 L.Ed.2d 85

(1984) (Fourth Amendnent protects against both illegal searches
and seizures). A person whose liberty is restrained by neans of
physi cal force or show of authority and is not free to | eave a
residence while officers are conducting a search is “seized” for

pur poses of the Fourth Amendnment. See M chigan v. Sunmers, 452




U S 692, 696, 101 S.Ct. 2587, 2590-91, 69 L.Ed.2d 340

(1981)(citing Terry v. Chio, 392 U. S. 1, 88 S.Ct. 1868, 20

L. Ed. 2d 889 (1968)). Generally, a seizure anmounting to an

arrest nmust be supported by probable cause. See, e.g., Dunaway

V. New York, 442 U S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979).

However, the Suprene Court has held that “a warrant to
search for contraband founded on probable cause inplicitly
carries with it the limted authority to detain the occupants of
the prem ses while a proper search is conducted.” Summers, 452
U S at 705, 101 S.C. at 2595. Justification for this
increnmental intrusion on personal liberty when a search of a
home has been authorized by a valid warrant includes the
substantial |aw enforcenent interest in preventing the flight of
a suspect in the event incrimnating evidence is found,
protecting the safety of the officers, and the orderly
conpletion of the search. [Id. at 703, 101 S.Ct. at 2594.

The Fourth Amendnent al so protects agai nst the use of
excessive force in the manner of executing a search warrant or

maki ng an arrest or investigatory detention. G ahamv. Connor,

490 U. S. 386, 109 S. . 1865, 104 L.Ed.2d 443 (1989); Ingramyv.

City of Colunbus, 185 F.3d 579, 596 (6'" Cir. 1999). The ri ght

to make an arrest or investigatory stop, however, necessarily
carries with it the right to use sonme degree of physica

coercion or threat to affect it. Gaham 490 U S. at 396, 109



S.C. at 1872. In deciding whether the amount of force was
excessive, courts examne the totality of the circunstances to
determ ne whether the countervailing governnent interests
justify the intrusion on the person’s Fourth Anendnent

interests. See, e.qg., Pray v. Gty of Sandusky, 49 F.3d 1154,

1158 (6'" Cir. 1995). The test is an objective one based on
reasonabl eness fromthe perspective of a reasonabl e police
officer on the scene. Gaham 490 U. S. at 396-97, 109 S.Ct. at

1872; Gross v. Pirtle, 245 F.3d 1151, 1158 (10'" Cir. 2001).

Factors relevant to the inquiry include the severity of the
crinme at issue, whether the suspect poses an imediate threat to
the safety of the officers or others, and whether he is actively
resisting arrest or attenpting to flee or interfere wwth the

officer’'s execution of his duties. See G aham supra; Jacobs v.

Gty of Chicago, 215 F.3d 758, 773 (7'" Cir. 2000); Scott v. day

County, Tennessee, 205 F.3d 867, 876-77 (6'" Gir. 2000).

Suggs’s claimthat the police officers used excessive
force in executing the search warrant is unpersuasive. The
warrant involved a search for drug contraband at a residence
known for drug activity. The courts have recogni zed that
weapons are “tools of the trade” for drug traffickers and that

drug dealing is a “crime infused with violence.” See Cay v.

Commonweal th, Ky. App., 867 S.W2d 200, 203 (1993); United




States v. Brown, 188 F.3d 860, 865 (7'" Cir. 1999)(quoting United

States v. Ganbrell, 178 F.3d 927, 929 (7'" Gir. 1999)).

There were nine persons in the residence at the tine
the search warrant was executed. The police knocked on the
door, were allowed in, and pronounced that they were serving a
search warrant. Based on Oficer Wade's testinony, the tria
court found that the police feared for their safety and that
Suggs was uncooperative in failing to lie down on the floor and
pl aci ng his right hand behind his back several tines where it
could not be seen.

Suggs’s assertion that the police officer’s pointing
of their guns at himconstituted an arrest is erroneous.

Several courts have held that if the circunstances give use to a
justifiable fear for personal safety, a seizure effectuated with
weapons drawn i s proper and does not constitute excessive force

or convert it into an arrest. See, e.qg., Sharrar v. Felsing,

128 F. 3d 810 (3d Cr. 1997); Jackson v. Sauls, 206 F.3d 1156

(11'" Gir. 2000); United States v. Hardnett, 804 F.2d 353, 357

(6'" Cir. 1986). Viewing the totality of the circumstances in
this particular case, we believe the trial court’s factua
findings were not clearly erroneous and the police did not use
excessive force and acted reasonably in executing the search

war r ant .

10



Suggs also clainms the trial court erred in denying him
a new trial because the Commonwealth failed to provide himw th
the identity of Cark’s girlfriend. Suggs contends he was

entitled to this information under Brady v. Maryland, 373 U. S

83, 87, 83 S.C. 1194, 1196-97, 10 L.Ed.2d 215 (1963), which
hel d that due process requires the governnment to turn over
evidence in its possession that is both favorable to the accused
and material to guilt or punishnment, regardl ess of the good

faith or bad faith of the prosecution. See also Eldred v.

Commonweal th, Ky., 906 S.W2d 694 (1994). |Inpeachnent evi dence

as well as excul patory evidence falls within the Brady doctri ne.

See United States v. Begley, 473 U S. 667, 676, 105 S.C. 3375,

87 L.Ed.2d 481 (1985); Strickler v. Geen, 527 U S. 263, 119

S.Ct. 1936, 144 L.Ed.2d 286 (1999); Munce v. Commonweal th, Ky.,

795 S.W2d 375 (1990). Evidence is material if there is a
reasonabl e probability the result of the trial would have been

different had the evidence been disclosed. Begley, supra; Kyles

v. Wiitley, 514 U S 419, 115 S. (. 1555, 131 L. Ed.2d 490

(1995); Taylor v. Commonwealth, Ky., 63 S.W3d 151 (2001). In

addition, the evidence nust be within the exclusive possession
of the governnment and not available to the defense in the

exercise of due diligence. See, e.g., Coe v. Bell, 161 F. 3d

320, 344 (6'" Gir. 1998); Bow ing v. Conmonweal th, Ky., 80 S.W 3d

405, 410 (2002).

11



The def endant bears the burden of establishing that
t he undi scl osed evi dence was favorable to the accused because it
was excul patory or inpeaching; that it was suppressed by the
governnent, either willfully or inadvertently; and that
prejudi ce ensued. Strickler, 527 U S. at 282-83; 119 S. . at
1948. Wth respect to the timng of the disclosure, as |long as
t he def endant possesses the Brady material in time for its
effective use, the governnent has not deprived the defendant of
due process sinply because it did not produce it sooner. See

United States v. Coppa, 267 F.3d 132, 144 (2d Gr. 2001); United

States v. Patrick, 965 F.2d 1390, 1400 (6'" Cir. 1992); See v.

Commonweal th, Ky., 746 S.W2d 401 (1988). Although a newtria

nmotion usually is reviewed for an abuse of discretion, a trial
court’s denial of a new trial based on an alleged Brady

violation is reviewed de novo. See United States v. Antonakeas,

255 F.3d 714, 725 (9'" Cir. 2001); United States v. Quintanilla,

193 F.3d 1139, 1146 (10'" Cir. 1999).

Wil e Suggs relies on Brady, his claiminplicates the

Suprene Court’s decision in Franks v. Del aware, 438 U S. 154, 98

S.Ct. 2674, 57 L.Ed.2d 667 (1978). In Franks, the Court

nodi fied the previous rule that any challenge to an affidavit
for a search warrant could be nade only to the adequacy of the
matters stated in the affidavit and not the validity of the

contents. See also Wanda El | en Wakefi el d, Annotati on,

12



Di sputation of Truth of Matters Stated in Affidavit in Support

of Search Warrant—Mbdern Cases, 24 ALR 4'" 1266 (1983). The

Court recogni zed a strong presunption of validity for an
affidavit supporting a search warrant and created a narrow rul e
of limted scope permtting challenge to the affidavit that

i ncl udes both a subjective and objective conponent. Franks, 438
U S at 171, 98 S.Ct. at 2682.

In order to obtain even a hearing on the integrity of
the affidavit, a defendant first nust nmake “a substantia
prelimnary show ng that a fal se statenent know ngly and
intentionally or with reckless disregard for the truth was
included by the affiant in the warrant affidavit.” 1d. at 155-
56, 98 S.Ct. at 2676-77.' This prelinminary showi ng rmust be nore
t han concl usory and nust include a detailed offer of proof such

as affidavits or sworn testinony or a satisfactory explanation

for their absence. Id. at 171, 98 S.Ct. at 2684; United States

v. Anderson, 243 F.3d 478, 482 (8'" Gir. 2001).

Second, no hearing is required unless the false
i nformati on was necessary or material to issuance of the

warrant, which invol ves whether the affidavit woul d be

1 Franks involved only affirmative statenents in the affidavit, but
subsequent cases have extended its application to situations of

al l eged omi ssions in the affidavit. See, e.g., United States v.
Atkins, 107 F.3d 1213 (6'" Gir. 1997); United States v. Col key, 899
F.2d 297 (4'" Cir. 1990); United States v. Stanert, 762 F.2d 775 (9'"
Cir. 1985).

13



sufficient to establish probable cause if the alleged fal se
material is redacted or excluded. Franks, 438 U S. at 171-72,

98 S. Ct. at 2684-85. United Sates v. Chavez-Mranda, 306 F.3d

973, 979 (9'" Cir. 2002). If a defendant nmkes an adequate
prelimnary showi ng for a hearing, he nust then satisfy a higher
burden of establishing both of the two elenents of falsity and
necessity or materiality by a preponderance of the evidence in
order to justify voiding the search warrant. Franks, 438 U. S.
at 156, 98 S.Ct. at 2676. Mere negligence or innocent m stake
is insufficient to void a warrant, and the deliberate fal sehood
or reckless disregard involves only that of the affiant and not
any nongovernnental informant. Id. at 171-72, 98 S.Ct. at 2684-
85.

If the defendant satisfies his burden of proof, then
t he evi dence gathered pursuant to the warrant nust be suppressed

under the exclusionary rule. 1d.; United States v. Graham 275

F.3d 490, 505 (6'" Gir. 2001); United States v. Mck, 263 F.3d

553, 563-64 (6'" Cir. 2001). On appellate review of a tria
court’s decision on suppression under the Franks standard, its
findings on the falsity of statenents in the affidavit and the
reckl ess character of any m srepresentations or om ssions are
reviewed for clear error, but its |legal conclusion on

materiality is reviewed de novo. See, e.g., United States v.

14



El kins, 300 F.3d 638, 649 (6'" Cir. 2002): United States v.

Graham 275 F.3d 490, 505 (6'" Gir. 2001).

Suggs’s challenge to the search warrant based on the
Commonweal th’s failure to disclose the existence of ark’s
girlfriend fails for several reasons. First, he relies on the
Brady doctrine, but it is unsettled whether that doctrine even
applies in this situation. There is a split in the cases on
whet her Brady applies to suppression hearings. See, e.g.,

United States v. Scott, 245 F.3d 890 (7' Cir. 2001)(di scussing

split in cases). A few courts have applied Brady to information

rel evant to a suppression hearing. See, e.g., Smth v. Bl ack,

904 F.2d 950 (9'" Gir. 1990); United States v. Lanford, 838 F.2d

1351 (5'" Gir. 1988); United States v. Gonez-Orduno, 235 F.3d 453

(9'" Cir. 2000). Only one court has suggested that Brady’s

principles should be applied to suppression hearings involving a
chal l enge to the truthful ness of allegations in a search warrant

affidavit. See United States v. Barton, 995 F.2d 931 (9'" Gir.

1993) (appl ying rational e of Franks to use of destruction of
evi dence as i npeachnment evidence for challenge to allegations in
search warrant affidavit).

Two ot her courts have questioned the application of
Brady to chal | enges of search warrants under Franks because of
differences in the requirenments and the protected interests

i nvol ved under the principles established in the two cases. See

15



Mays v. City of Dayton, 134 F.3d 809 (6'" Cir. 1998): United

States v. Col kley, 899 F.2d 297 (4'" Cir. 1990). For instance,

Brady concerns ensuring due process through fair crimnal trials
whil e protecting the presunption of innocence without regard to
the good or bad faith of the prosecution; whereas, probable
cause does not involve an adjudication of guilt or innocence,
Franks requires a show ng of intent by the police affiant and is
based on the search and sei zure clause of the Fourth Amendnent.
Nevert hel ess, even if the Brady principles apply to a challenge
to the truthful ness of allegations in a search warrant

affidavit, those principles should be applied consistent with
the requirenments and within the framework of Franks, so a

def endant woul d need to show a reasonabl e probability that a
failure to disclose favorable evidence would have affected the

out cone of the Franks suppression proceeding. See, e.g., United

States v. LaRouche Canpai gn, 695 F. Supp. 1290 (D. Mass.

1988) (stating failure to satisfy Franks rendered Brady claim
insufficient because of failure to establish materiality); Owens

v. United States, 236 F.Supp.2d 122 (D. Mass. 2002) (sane).

Assum ng that Brady applies to Franks type chall enges,
Suggs has not shown the requirenments necessary to establish a
due process violation by the Coomonwealth’s failure to
affirmatively identify Cark’s girlfriend in discovery. First,

Suggs has not shown that the girlfriend s identity was within

16



t he excl usive possession of the Commobnweal th and not

di scoverabl e by Suggs through due diligence. Cark obviously
had this informati on and, although he was unavail able at the
time of the suppression hearing due to his having escaped from
jail, he was available for a period of tinme prior to trial.
Even though O ficers Wade and Smth testified at trial that
there was a female with Clark at the tinme he was stopped, there
is no evidence that they obtained her nane or identity at the
time. Second, Suggs did becone aware of her identity in tine
for its effective use through ark’s trial testinony. This

i nformati on consequently was avail able for any post-tri al
notions and chall enges to the search warrant.

As the trial court noted, perhaps the nost significant
deficiency in Suggs's position is his failure to denonstrate that
Clark’s girlfriend possessed and woul d have provi ded favorabl e
mat eri al evidence. “There is no general constitutional right to
di scovery in a crimnal case, and Brady did not create one .

.” Weatherford v. Bursey, 429 U S. 545, 559, 97 S. C. 837, 846,

51 L.Ed.2d 30 (1977). The duty to disclose the identity of a
potential witness is derived fromthat w tnesses’ ability to

provi de favorable material evidence. See, e.g., United States v.

Clark, 988 F.2d 1459 (6'" Gir. 1993). The mere specul ation that a
w tness may have sone evidence hel pful to the defendant’s case is

not sufficient to show the need for disclosure. See, e.qg.,

17



United States v. Jiles, 658 F.2d 194, 197 (3d Cir. 1981).

United States v. Van Brocklin, 115 F.3d 587, 594 (8'" Gir.

1997) (mere application that police file may contain inpeaching
information is insufficient). The fact that Cark provided
testinony i npeaching Oficer Wade’ s search affidavit concerning
his statenents to Wade does not establish that his girlfriend
woul d have provided identical testinony. Suggs nerely assunes
that the girlfriend would corroborate Cark’s testinony.

In addition, even if Cark’s girlfriend could have
provi ded i npeaching testinony, it was not material because it
was not sufficient to have altered the outcone of the
suppression hearing under a Franks analysis. Wile Cark’s
trial testinmony may have been sufficient to justify a Franks

hearing, see, e.g., State v. Walls, 170 WVa. 419, 294 S. E. 2d

272 (1982), in order to void the warrant, the defendant nust
show by a preponderance of the evidence that the police officer
del i berately included fal se material !> statements in the search
warrant affidavit.

At the trial, both Oficers Wade and Smith testified
to the truthful ness of the statenents in the affidavit. During
the new trial hearing, the trial court discounted Cark’s

i npeachnent testinony and reaffirnmed its denial of the

2 This court is unable to deternine whether the alleged false
statenent in the affidavit was material or not because the affidavit
is not included in the appellate record.

18



suppression notion. The trial court’s credibility assessnent is

entitled to great weight. While a fuller Franks hearing would

have been beneficial, Suggs did not request such a hearing and
did not produce an affidavit or live testinony fromdark’'s
girlfriend concerning her purported i npeachnent evi dence.

Under these circunstances, Suggs has not shown by a
preponderance of the evidence that the search warrant affidavit
cont ai ned del i berate fal sehoods so as to justify voiding the

search warrant. See, e.g., State v. Wod, 177 WVa. 352, 352

S. E. 2d 103 (1986) (uphol di ng deni al of suppression notion under
Franks where trial court found informants inpeaching testinony

not credible); Johnson v. State, 472 N E.2d 892 (Ind.

1985) (conflicting evidence frompolice affiant and i nformant did

not establish fal sehood in affidavit); United States v. Brown, 3

F.3d 673 (3d Cir. 1993). As a result, Suggs has not established
that the undisclosed informati on was material under Brady in

that the outcone of a Franks hearing woul d have been different.

G ven Suggs’'s failure to satisfy his burden of proof under Brady
and Franks, we conclude that the trial court did not err in
denying his notion for a new trial.

For the foregoing reasons, we affirmthe judgnent of
the Sinpson Circuit Court.

TACKETT, JUDGE, CONCURS

QU DUGE.I, JUDGE, CONCURS I'N RESULT ONLY.
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