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SCHRODER, JUDGE: This is an appeal froma judgnment convicting
appel l ant of first-degree fleeing or evading and being a first-
degree persistent felony offender (“PFO1”). Appellant argues
that his conduct did not create a substantial risk of serious
physical injury, that the prosecutor made an inproper statenent

during closing argunent, and that appellant was inproperly asked



on cross-exam nation to comment on the credibility of another
W tness. Upon review of the record, we adjudge either there was
no error conmtted or if there was error, it was harnl ess.
Hence, we affirm

Shortly after m dnight on February 11, 2002, Trooper
Geg Virgin pulled in behind a 1986 Ford Mustang travel i ng about
45 mles per hour in a 35 mle-per-hour zone on a rainy night in
a residential area. After Trooper Virgin fell in behind the
car, it began to increase speed to about 50 m | es per hour.
When the vehicle turned, Trooper Virgin activated his blue
lights, and the car then sped up to about 55 mles per hour. As
Trooper Virgin continued behind the car with his blue lights on,
the car did not stop. |Instead the driver crossed sone railroad
tracks and turned again, this time onto a wnding road with a
speed imt of 25 mles per hour. According to Trooper Virgin,
the car then, while traveling at about 45 or 50 m | es per hour,
“flew’ through a stop sign and nade a quick left turn. At this
poi nt, other police were called as backup to pursue the vehicle.
Wth Trooper Virgin continuing to give chase, the car “blew
t hrough another stop sign at a three-way intersection and
thereafter crashed into a ditch. Trooper Virgin testified that
the driver of the car inmediately got out of the car and began
runni ng away. Trooper Virgin then began chasing the driver on

f oot .



As Trooper Virgin ran after the driver, he suddenly
felt a sharp pain in his left upper thigh and fell to the
ground, no |longer able to chase the man. A second police
of ficer, Deputy Howard, arrived on the scene and w tnessed the
car plowinto the ditch and Trooper Virgin falling to the ground
in his attenpt to catch the fleeing driver. The driver
ultimately got away.

After the crash, the police discovered that two
passengers had been in the car during the chase. Roger W] son
was found in the back floor of the car and |ater taken to the
hospital for a head injury, although there was no evi dence
adduced at trial regarding the seriousness of that injury. A
second passenger, Richard G ubb, was apprehended by Deputy
Howard at the scene.

On March 9, 2002, appellant, Carlton Gll mn, was
arrested and charged with first-degree fleeing or evading police
and PFOI. @Gllnman thereafter gave a statenent admtting he was
the driver of the car on the night in question. Pursuant to a
jury trial, Gallmn was convicted of both charged of fenses and
sentenced to ten years’ inprisonnent. This appeal followed.

Gl lman’s first argunent is that the Commonweal th
failed to present evidence that his conduct caused serious
physical injury to any person. KRS 520.095 provides in

pertinent part:



(1) A personis guilty of fleeing or
evading police in the first degree:

(a) Wen, while operating a notor vehicle
with intent to elude or flee, the person
know ngly or wantonly di sobeys a direction
to stop his or her notor vehicle, given by a
person recogni zed to be a police officer,
and at | east one (1) of the foll ow ng
condi ti ons exi sts:

4. By fleeing or eluding, the person is the
cause, or creates substantial risk, of
serious physical injury or death to any
person or property; or

(b) When, as a pedestrian, and with intent
to elude or flee, the person know ngly or
want onl y di sobeys an order to stop, given by
a person recogni zed to be a peace officer,

and at | east one (1) of the follow ng
condi tions exists:

2. By fleeing or eluding, the person is the

cause of, or creates a substantial risk of,

serious physical injury or death to any

person or property.

Gal | man makes much of the fact that the evidence did
not establish that Trooper Virgin sustained a serious physica
injury and, in any event, there was no evidence that Gallnman’s
conduct was the cause of that injury. The | anguage section

(a)4. of the statute requires that the defendant “is the cause,

or creates a substantial risk of serious physical injury or

death to any person . (enmphasi s added.) Thus, the

Commonweal th is not required to prove that Gallman actually
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caused serious physical injury; it need only prove that
Gal I man’ s conduct created a substantial risk of serious physical
injury. Fromour view of the evidence, we need not adjudicate
whet her the risk of serious physical injury was proven rel ative
to Trooper Virgin. Rather, we believe the risk of serious
physical injury was clearly established relative to the two
passengers in Gallman’s car. While there was no evidence of the
severity of the actual head injury to passenger W1 son,
Gal Il man’s crashing the car into an enbanknent at 45 or 50 mles
per hour was certainly evidence that he created a substantia
risk of serious physical injury to his two passengers.

Gl |l man’ s next argunent is that the prosecution
inproperly told the jury during closing argunent that it should
send a nessage with its verdict. The allegedly inproper
statenment was as foll ows:

And the convicted felon said, no (sic) it

was sone other way; and | woul d suggest to

you that he needs to be found guilty not of

t he second degree, that’s telling the wong

nmessage to the policeman and the conmmunity

at large — not a second degree. You have to

send a nmessage that if you get in a police

chase, run stop signs and you drive fifty-

five mles per hour through [a] residentia

area and you send people to the hospital
that that’'s first degree fleeing.

It is undisputed that this issue was not preserved for
appel l ate revi ew by an objection to the statenent.

Nevert hel ess, Gllmn urges us to review the alleged error under
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the pal pable error rule — RCr 10.26. Under RCr 10.26, if upon
consi deration of the whole case, there is not a substanti al
possibility that the result would be different absent the error,

there is no manifest injustice to the defendant. Schoenbachl er

v. Commonweal th, Ky., 95 S.W3d 830 (2003).

In Young v. Commonweal th, Ky., 25 S.W3d 66 (2000),

the prosecution told the jury during closing argunent in the
sent enci ng phase of a drug case that they needed to “send a
nmessage to drug dealers” to counter the defendant’s argunent
that the jury should recommend the m ni num sentence. The Court
hel d that because the prosecution’s conments were reasonably
supported by the record and because the jury is not the ultinmate
sentenci ng authority under KRS 532.060, any error was not

pal pabl e.

Simlarly, in the present case, the Commonweal th’s
assertions that Gallman was driving 55 mles per hour in a
residential area, ran through stop signs and caused people to be
sent to the hospital were supported by the record. Mreover,
gi ven the consi derabl e evidence that Gall man was guilty of
first-degree fleeing and evadi ng, we cannot say that the error
was pal pable. In our view, even in the absence of the
prosecution’s questionable remarks, the jury would still have
convicted Gal Il man of first-degree fleeing and evading. Hence,

Gallman is not entitled to RCr 10.26 relief.



Gl |l man’ s remai ning argunment is that he was denied a
fair trial and due process when the trial court overruled an
objection to the followi ng |ine of questioning by the

Commonwealth in its cross-exam nati on of @Gl l nman:

Q So you are wal king right into his
headl i ghts and you say he pulled a gun on
you?

A Yes, sir.

Q You heard Trooper Virgin say he
didn't do that?

A I think he did. He had sonet hi ng.
Q He is a seventeen-year veteran of

Post Fourteen, and you are a convicted
felon, is that correct?

DEFENSE hj ect.

THE COURT Overrul ed.

A Yes, sir.

Q So basically the situation we’ ve

got is you're a convicted felon saying one

t hing and a seventeen-year veteran of the
pol i ce departnent says another thing and you
t hi nk they ought to believe you?

Gal I man clains the above questioning inproperly and
prejudicially overenphasized the fact that he was a convicted
felon and further required Gall man to comment on the credibility
of another w tness, Trooper Virgin. W would note that Gall nan
objected only to the prosecution’s asking if he was a convicted

felon and if Trooper Virgin was a veteran of the police force.



RCr 9.22. Under KRE 609(a), it is permssible to inpeach a
wtness by eliciting fromthe witness the fact that he has been
previously convicted of a felony. Nor was there anything
i mproper about the prosecution asking Gallman if he was aware
that Trooper Virgin was a veteran of the police force, which was
true. The prosecution was clearly not attenpting to have
Gl | man coment on Trooper Virgin's credibility. Rather, it was
sinply attenpting to denonstrate who was the nore credible
wtness. |In our view, any error resulting fromthe
Commonweal th’s second reference to Gallman’s prior felony
conviction was harm ess. RCr 9. 24.

For the reasons stated above, the judgnent of the Boyd

Circuit Court is affirned.
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