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TACKETT, JUDGE: Floyd Witfield appeals fromthe judgnent of
the Jefferson Circuit Court inposed after a jury found him
guilty of the offenses of assault in the third degree and
resisting arrest. Witfield argues on appeal that the trial
court inproperly instructed the jury regarding the presunption
of innocence and that the court should have issued an

i nstruction on the defense of intoxication. W affirm



On January 9, 2002, Wiitfield approached Louisville
Police Oficer Yolanda Baker, running towards her cruiser while
wavi ng his arnms. The officer rolled down her w ndow and
Whitfield told her that two nen had just robbed him Witfield
was highly agitated, according to the officer’s testinony.
Baker parked her car and got out, after telling Witfield to get
back onto the sidewal k. As she used her flashlight to get a
better ook at him Witfield pushed her toward the street with
bot h hands, then reached for the door handle of the police car.
Baker grabbed his shirt, and Whitfield turned and pushed her
again. Witfield got the door open and junped into the driver’s
seat, and positioned hinself as if he were about to drive away.
Baker ordered himout of the car, but Witfield instead reached
for the gearshift. Baker forced Wiitfield over to the passenger
seat, and Wiitfield began punching her as she tried to get him
out of the vehicle. Wen Baker managed to force Witfield out
of the car, she pinned himagainst the car | ong enough to hit
t he emergency button on her police radio. Witfield broke away,
and ran after another car that was passing by, junping into the
back seat. The driver and passenger of that car stopped the
car, junped out and ran away. Baker pulled her weapon and
ordered Whitfield out of the car, but when she realized he was
not responding to the threat, she hol stered her weapon and

haul ed Whitfield out of the car. Witfield stood up and began



hitting Baker in the chest with his fists. Baker was wearing a
police protective vest at the tinme. She hit Witfield back, and
then tried to westle himdown. OQher officers arrived on the
scene and subdued Whitfield. Baker testified at trial she used
mace agai nst Wiitfield but it seened to have no effect, and
because of that, she believed he was high on sonething. Baker
sustained injuries to her wist and hand in the fight, and was
pl aced on light duty for a few days.

Wiitfield was charged with robbery in the first
degree, assault in the third degree, resisting arrest and
crimnal mschief in the third degree. At trial, the court
directed a verdict on the robbery charge, but the jury found
Whitfield guilty on the charges of assault and resisting arrest,
and the court sentenced himto five years’ inprisonnent. This
appeal foll owed.

Whitfield first argues that the trial judge told the
jury that the presunption of innocence no | onger applied once
t hey began their deliberations. The record reveals the judge
stated the foll ow ng:

“The other concept fromthe crimnal justice system
that | need to discuss with you is that the accused is presuned
i nnocent. This presunption of innocence goes with the accused
t hroughout the proceedi ngs, throughout the trial, back into the

jury roomuntil you all begin your deliberations and tal k about
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that, but it’s part of the crimnal justice systemthat you
believe in the presunption of innocence. Any of you all have
problems with that concept of our Anerican crimnal justice
syst enf?”

No objection was nade to this statenent at the tine it
was made, during voir dire. Also during voir dire, the
Commonweal th stated that through the production of evidence, it
woul d strip away the presunption of innocence until it was gone,
i kening the presunption of innocence to the peel of a banana.
No objection was nmade to this statenent either. W nust review
t hese clainmed errors under Rule of Crimnal Procedure 10.26, the
pal pabl e error rule.

Not only do these statenents not constitute pal pable
error, they are not erroneous. Wile perhaps the trial court
m ght have phrased it better, the court correctly expl ained that
t he presunption of innocence follows the defendant throughout
the trial, fromthe beginning of trial into the jury room
Li kew se, the argunent of the prosecutor is nothing nore than an
accurate description of how the presunption of innocence, |ike
any presunption, is rebutted by the production of evidence. The
prosecutor’s argunment does not inply that the presunption of
i nnocence di sappears when the Commonweal t h produces evi dence.

We therefore reject this contention.



Proceeding to the issue of intoxication, we note that
Whitfield did not request such an instruction, but now clains
that an instruction should have been given as the facts clearly

warranted it. W disagree. In Callison v. Commonweal th, Ky.

App., 706 S.W2d 434, 435 (1986), this Court stated that to be
entitled to an instruction on the defense of intoxication, “a
def endant nust show (1) evidence of drunkenness or other
i ntoxication; and (2) evidence that the defendant did not know
what he was doing.” [Intoxication nust be so severe as to render
t he defendant unable to formcrimnal intent, in order for the
instruction to be warranted. Here, the only evidence of
intoxication is the statenent of the officer that the defendant
appeared to be high on sonething. However, as the Commonweal th
poi nts out, the defense tried to disprove that Witfield was
i nt oxi cated, through cross-exam nation of the officer, who did
not see evidence of drugs or al cohol other than Wiitfield s
behavior. Since the defense did not raise the theory of
i ntoxication as a defense, and since the evidence of
i ntoxication is so scant, the instruction was not warranted and
it was not error for the court to not issue the instruction on
its own initiative.

For the foregoing reasons, the judgnent of the
Jefferson Gircuit Court is affirned.

ALL CONCUR
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