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BEFORE: GUI DUGLI AND KNOPF, JUDGES; EMBERTON, SENI OR JUDGE.‘!
EMBERTON, SENIOR JUDGE: The sole question in this appeal is
whether the trial court erred in denying appellant’s notion for
RCr? 11.42 relief without appointing counsel or conducting an
evidentiary hearing. Because we are convinced that allegations

advanced i n appellant’s post-conviction notion are concl usively

! Senior Judge Thomas D. Enmberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21. 580.

2 Kentucky Rules of Crimnal Procedure.



refuted by the record, we affirmthe denial of relief in this
case.

On April 13, 2001, appellant entered a guilty plea to
one count of trafficking in cocaine, first offense; one count of
trafficking in Loritab, first offense; one count of trafficking
in Xanax, first offense; and to a charge of being a persistent
felon in the first degree. Prior to accepting appellant’s
guilty plea, the trial court conducted a colloquy in the
presence of appellant’s appoi nted counsel and the prosecutor.

In the course of that exam nation, the trial court inquired as
to whet her appellant had ever suffered froma nental disease or
defect. Appellant responded that he had previously been

di agnosed with major depression with psychotic features and that
he had been wi thout his nmedication while he was in jail. The
trial court thereafter asked appellant’s counsel if she had any
reason to believe that appellant was in need of a conpetency
eval uation and she responded that she did not. Wen asked

whet her he understood the nature of the proceedi ngs and whet her
he would |ike to have a conpetency eval uati on before proceedi ng,
appel | ant responded that he understood what was transpiring and
would |ike to proceed. After hearing appellant’s responses to

t hese questions, as well as his statenent that he believed that
he was in need of treatnment for his drug addiction but not for

his previous nmental problens, the trial court accepted



appel lant’s plea was the product of a knowi ng, intelligent and
vol unt ary deci si on.

On the day of sentencing, appellant requested to
wi thdraw his plea, asserting that it was involuntary due to his
mental problens. The trial court conducted a hearing at which
appel l ant’ s counsel stated that although she had been present
during plea agreenent discussions, it was appellant who had
actual ly negotiated the agreenment with the Conmonweal th and t hat
he had appeared to be conpetent at that tinme. The prosecutor
al so stated at the hearing that there had been no indication
what soever that appellant was not conpetent at the tinme the plea
was negotiated and accepted. The trial court subsequently
deni ed appellant’s request to withdraw the plea and sentenced
himin accordance with the plea agreenent.

Approxi mately one year |l ater, appellant filed the RCr
11.42 notion at issue in this appeal. In that notion, appellant
al l eged that the trial court should not have accepted
appellant’s plea after he had been put on notice of appellant’s
previous nental problens and the fact that he had been w t hout
his medi cation during the time he was incarcerated. Appell ant
requested an evidentiary hearing and appoi ntnent of counsel to
assist himon his notion. The trial court denied the notion
wi t hout appoi nt nent of counsel or an evidentiary hearing on the

basis that appellant’s claimof inconpetence at the tinme he
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entered the plea was not supported by the record and that there
is nothing in the record suggesting that appellant’s counsel was
in any way ineffective. W find no error in that determ nation.
In support of his contention that he was deprived of
due process when the trial court accepted his guilty plea after
being inforned of a previous nental condition, appellant cites

ROr 8.06, KRS® 504.100(1), Pate v. Robinson,* and WIlians v.

Bor denki rcher,® all of which stand for the proposition that in

order to preserve a defendant’s constitutional rights, a trial

j udge nust sua sponte order a conpetency evaluation if he has

doubts about the defendant’s conpetency. The WIIlians court

provi des the follow ng standard for reviewing a trial court’s
deci sion as to whether a conpetency hearing shoul d be conduct ed:
Whet her a reasonabl e judge, situated as was
the trial court judge whose failure to
conduct an evidentiary hearing is being
revi ewed, shoul d have experienced doubt with
respect to conpetency to stand trial.®
However, contrary to appellant’s position in this appeal, a

review of the proceedings which culmnated in the acceptance of

appellant’s guilty plea dispels any contention that the tria

Kent ucky Revi sed Statutes.
4 383 U.S. 375, 86 S.Ct. 836, 15 L.Ed.2d 815 (1966)
5 696 F.2d 464 (6'" Gir. 1983), cert. denied 461 U.S. 916 (1983).

© 696 S.W2d at 467.



court should have “experienced doubt” with respect to
appel l ant’ s conpetence to enter the plea.

Noti ceably absent fromthe record of the proceedi ngs
surroundi ng the entry and acceptance of appellant’s plea are any
of the usual indicia that m ght have called into question
appel l ant’ s conpetence. The video tape of the proceedi ngs shows
appellant to be lucid, articulate, respectful, responsive to the
guestioning, and fully know edgeable as to the terns of the
Commonweal th’s offer in exchange for his plea. 1In fact,
appel | ant expressed displ easure at the fact that the
Commonweal th did not offer to drop the persistent felon charge
and particularly requested that the trial court grant him 90
days before having to commence service of the sentence to allow
himto visit his father who was ill. Furthernore, appellant’s
counsel was specifically asked whet her she thought appell ant was
in need of a conpetency eval uati on and she responded that she
did not. Thus, we are convinced that the record conclusively
refutes appellant’s contention that the trial court had doubts
about his conpetence at the tine his guilty plea was accept ed.

Appel | ant al so focuses upon the fact that the tria
court ordered a conpetency eval uation after sentencing. Again,
review of the record provides an acceptabl e expl anation for the
unusual timng of that order. |In the course of the hearing on

appellant’s request to withdraw his guilty plea, appell ant
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indicated to the trial court that he was in need of help with
his nental condition and the trial judge infornmed himthat,
insofar as he was able, he would attenpt to see that appell ant
recei ved nental health assistance as part of his incarceration.
Thus, the ordering of a conpetency evaluation after sentencing
does not provide support for appellant’s claimthat the tria
court entertai ned doubt as to appellant’s conpetence to enter a
knowi ng, intelligent and voluntary guilty plea. Rather, it is
an indication that appellant’s request for help at the tine of
sentenci ng was acted upon by the trial court.

In sum we are convinced that appellant has failed to
denonstrate that the trial court entertained any doubt as to
appel l ant’ s conpetence at the tine he entered his plea and thus,
there was no due process deprivation in the failure to sua
sponte order a conpetence evaluation. Furthernore, appell ant
had an opportunity to appeal the denial of his notion to
withdraw his plea and failed to avail hinself of that
opportunity. It is well-established that RCr 11.42 is not
intended to be a substitute for direct appeal and is to be
utilized for obtaining review of issues that were not accessible
by direct appeal.’ Thus, although we question whether this issue

is a proper subject of RCr 11.42 relief, we have nevert hel ess

" @&oss v. Conmonwealth, Ky., 648 S.W2d 853 (1983).
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el ected to address the matter because it relates to an inportant
constitutional right.

Finally, because the matters asserted in appellant’s
notion are conclusively refuted by the record, he was not
entitled to an evidentiary hearing or appointnent of counsel to
assist in the prosecution of the ROr 11.42 notion.?

The judgnent of the Christian Grcuit Court is

af firmed.
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