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BEFORE: PAI SLEY and TACKETT, Judges; and HUDDLESTON, Seni or
Judge.?!

HUDDLESTON, Senior Judge: Dale Lee Onens appeals from a Fayette

Crcuit Court order denying his pro se “notion to vacate

! Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



judgnment of sentence” pursuant to Kentucky Rules of Givil
Procedure (CR) 60.02. On appeal, Ownens’s sole argunent is that
the circuit court abused its discretion “in not reducing [his]
sentence from 105 years to 20 or 50 years . . . pursuant to the
anended portion of [ Kent ucky Revi sed St at ut es] KRS
532.080(6) (a)."?

On Septenber 27, 1976, a Fayette County Gand Jury
returned an indictnent charging Omsens wth four counts of
burglary in the first degree, a Cass B felony under KRS
511. 020, and three counts of rape in the first degree, a Class B
fel ony under KRS 510. 040. On COctober 5, 1976, Ownens pled “not
guilty” to all charges. Following a jury trial on February 14-
15, 1977, Owens was found not guilty of one count of burglary in
the first degree, guilty of three counts of burglary in the
first degree and guilty of three counts of rape in the first

degr ee.

2 KRS 532.080(6) currently provides that:

A person who is found to be a persistent felony offender in
the first degree shall be sentenced to inprisonnent as
foll ows:

(a) If the offense for which he presently stands convicted
is a Cass A or Cass B felony, a persistent felony

offender in the first degree shall be sentenced to an
indeterminate term of inprisonnent, the maxi num of which
shall not be less than twenty (20) years nor nore than

fifty (50) years [the |anguage upon which Ownens now
relies], or life inprisonnment[.]



Following a sentencing hearing, the court rendered a
final judgnent and sentence of inprisonnment on March 14, 1977.
Consi st ent W th t he jury’s ver di ct and sent enci ng
recommendation, the court fixed Oaens’s sentence at a maxinmum
termof fifteen years on each count of burglary and twenty years
on each count of rape to be served consecutively for a total of
105 years. In an unpublished opinion rendered on Decenber 9,
1977, the Kentucky Suprenme Court affirmed Omens’s convictions on
direct appeal and that decision becane final when the Court
denied his petition for rehearing on Novenber 21, 1978.

Al'l eging ineffective assistance of counsel both before
and during his trial, Onens filed a notion to vacate, set aside
or correct the judgnent and sentence pursuant to Kentucky Rules
of Crim nal Procedure (RCr) 11.42 on Cctober 1, 1997.
Cont enporaneous with the filing of his RCr 11.42 notion, Owens
filed a nmotion “for the appointnent of counsel to supplenent or
anend RCr  11.42 notion” along wth a notion “for full
evidentiary hearing wth appearance of novant/defendant.” By
order of October 19, 1997, the court appointed Fayette County
Legal Aid to represent Omens and directed his attorney “to file
suppl enental grounds, if any, for the relief requested” by Ownens
within fifteen days from when the order was nail ed.

In a notion filed on Novenmber 13, 1997, Owens’s

counsel i ndicated that it was unnecessary to file any



suppl ementary grounds for the requested relief. Following a
tinmely response by the Commonwealth, the court denied both his
RCr 11.42 notion and his notion for an evidentiary hearing in an
order entered on January 5, 1998, concluding that “the record in
this case provides no support for [Onens] ineffective assistance
of counsel clainms.” On January 15, 1998, Omens filed his notice
of appeal from that decision. In an unpublished opinion that
became final on March 11, 1999, this Court affirmed the order
denyi ng both noti ons.

On April 3, 2001, Owens filed his first CR 60.02
notion, arguing that the judgnment of conviction and sentence of
105 years was “statutorily and constitutionally inpermssible as
contenpl ated by CR 60.02(e) and (f)”3® and, therefore, should be
vacated. According to Omens, once the court ordered the charges
against him to be consolidated, “the charges becane a single
charge of burglary and a single charge of rape based on the sane

simlar character and sane acts or transactions connected

In relevant part, Ky. R GCv. P. (CR) 60.02 provides that:

On notion a court may, upon such terns as are just, relieve
a party or his legal representative from its final
j udgnent, order or proceeding upon the follow ng grounds:
.o (e) the judgnent is void, or has been satisfied,
rel eased or discharged, or a prior judgnent upon which it
is based has been reversed or otherw se vacated, or it is
no longer equitable that the judgnent should have
prospective application; or (f) any other reason of an
extraordinary nature justifying relief.



together as a common schene or plan.” Thus, he “should have
been tried and convicted of only one count of burglary and one
count of rape” and “the doctrine of collateral estoppel barred
mul ti pl e prosecution on both the burglary and rape charges.”

In addition, Ownens argued that his sentence should be
reduced since the “current law in Kentucky pursuant to KRS
532.110(c)* is that, in no event shall the aggregate of
consecutive indetermnate terns exceed seventy (70) years.”
Acknow edging that the version of KRS 532.110(c) in effect at
the tinme of his sentencing differs from the current version in
this crucial respect, Oaens nmintained that the current version
should nevertheless be applied. In the alternative, Onens
contended that consecutive sentences “are not kept separate and

distinct, but are nerged into one period of years to serve not

4 According to KRS 532.110(1):

Wien nultiple sentences of inprisonnent are inposed on a
defendant for nore than one (1) crinme, including a crine
for which a previous sentence of probation or conditional
di scharge has been revoked, the multiple sentences shall
run concurrently or consecutively as the «court shall
determine at the time of sentence, except that:

(c) The aggregate of consecutive indeterm nate terns shal
not exceed in maximum length the [ongest extended term
whi ch woul d be authorized by KRS 532.080 for the highest
class of crinme for which any of the sentences is inposed
In no event shal | t he aggregate of consecutive
indetermi nate terns exceed seventy (70) years.

Nei ther the 1998 version of this statute nor the current
version contains a provision making this anmendnent retroactive.



to exceed the naxinmum sentence of the highest class of crine
charged,” and so his sentence is constitutionally inpermssible
because it exceeds the maxi mum | ength authorized by KRS 532. 080.

In an opinion and order entered on My 4, 2001, the

circuit court denied his notion to vacate. Rejecting Omens’s
nmerger theory, the court explained that “[a]ll charges were
based on separate and distinct acts,” and the Commonwealth

“successfully proved the elenents of the six separate offenses
as indicated by the findings of the jury.” As to his argunent
regardi ng KRS 532.110(1)(c), the court concluded that Omens had
been properly sentenced under the governing law on March 11,
1977, since it is beyond dispute that the current version of the
statute did not apply then and there is no provision indicating
that the ~current version should be applied retroactively.
Therefore, Owens failed to denonstrate any grounds for the
relief sought.

On May 18, 2001, Owens filed his notice of appeal from
the denial of his CR 60.02 notion. However, he failed to file a
brief and, on August 29, 2001, we ordered himto show cause why
hi s appeal should not be dism ssed. Owmnens neglected to respond,
and on Novenber 15, 2001, we dism ssed his appeal for failure to
pr osecut e.

On COctober 29, 2002, Omnens filed his second CR 60.02

notion to vacate judgnment or correct sentence, relying on



subsections (d),®> (e) and (f). According to Ownens, KRS
532.110(1)(c) provides that the aggregate of consecutive
i ndeterm nate sentences “shall not exceed in maxinmum |l ength the
| ongest extended term which would be authorized by KRS 532.080
for the highest class of crinme for which any of the sentences

i nposed.” He further contended that under the law in
1977, a sentence authorized by KRS 532.080 for a non-persistent
felony offender under subsections (6)(a) and (b),® was also
governed by KRS 532. 060. Under his reasoning, since the 1994
anendnent to KRS 532.080 was specifically nmade retroactive by
subsections (6)(a) and (b),” the court was required to apply KRS
532.080 retroactively to his case and order his sentences to
“run concurrently for a total of 20 years or at best, a total of

50 years . . . .7

5 Under CR 60.02(d), “fraud affecting the proceedings, other
than perjury or falsified evidence” constitutes a basis for
relief.

6 In relevant part, the 1976 version of that provision under

which Onens was sentenced and the 1994 version are identical
As correctly observed by the Conmmonwealth, the anmendments upon
which Onens relies “altered nothing pertinent to [Onens’s]
sentence.” Subsection (b) contains the sentencing provision for
PFCs convicted of a CQass C or Cass D felony and is therefore
i napplicable to Onens.

! In 1996, the 1994 anendnents to KRS 532.080 were
specifically made retroactive by subsection (8) (now (9)) which
provi des: “The provisions of this section anended by 1994 Ky.
Acts ch. 396, sec. 11, shall be retroactive.” Pursuant to KRS
446. 080( 3) : “No statute shall be construed as retroactive,
unl ess expressly so declared.”



On Novenber 1, 2002, the court sunmmarily denied
Onens’s notion and Ownen appealed to this Court. According to
t he Commonweal th, his argunment “is unavailing on both various
procedural and substantive grounds.”

In Gross v. Conmonweal th,® the Suprene Court held that

“the proper procedure for a defendant aggrieved by a judgnent in
a crimnal case is to directly appeal that judgnent, stating
every ground of error which it is reasonable to expect that he
or his counsel is aware of when the appeal is taken.”?®
Contrary to the Commonweal th’s assertion, however, Omens could
not have raised the issue of whether the 1994 amendnent to KRS
532.080(6)(a) applies to his case in his direct appeal in 1977
since the anmendnent had not yet been enacted.

RCr 11.42 *“provides a vehicle to attack an erroneous
judgnment for reasons which are not accessible by direct
appeal .”'° But, “[a] defendant is required to avail hinself of
RCr 11.42 while in custody under sentence or on probation,
parole or conditional discharge, as to any ground of which he is

aware, or should be aware, during the period when this renedy is

available to him”' Subsection (3) of RO 11.42 provides that

8 Ky., 648 S.W2d 853 (1983).

9 1d. at 857.
0 1d. at 856.
H | d.



“[t]he notion shall state all grounds for holding the sentence
invalid of which the novant has know edge. Final disposition of
such a notion” or a waiver of the right to pursue that avenue of
relief “shall conclude all 1issues that reasonably could have
been presented in that proceeding.”?!?

CR 60.02, on the other hand, affords relief that is
not available by direct appeal or pursuant to RCr 11.42 and
requires the novant to “denonstrate why he is entitled to this
special, extraordinary relief.” Consistent with the foregoing,
a defendant [Owens] is precluded from raising any questions
under CR 60.02 which “reasonably could have been presented” in
RCr 11.42 proceedings.

Pursuant to RCr 11.42(10), any notion under this rule
“shall be filed within three years after the judgnment becones
final, unless the notion alleges and the novant proves . . . (b)
that the fundanmental constitutional right asserted was not
established within the period provided herein and has been held
to apply retroactively.” Since the 1994 anmendnents to KRS

532.080 were not nmade retroactive until 1996, Owmens’s 1997 RCr

11.42 notion was tinely under subsection (10)(b).*® As grounds

12 Id. at 857.

13 In the alternative, Ky. R Cim Proc. (RCr) 11.42 also
provides that “[i]f the judgnment becones final before the
effective date of this rule [Cctober 1, 1994], [as is the case
here], the time for filing the notion shall conmence upon the



for his notion, however, Owens alleged only that he was “denied
effective assistance of counsel and due process of law in
violation of rights guaranteed him by the Fifth, Sixth and
Fourteenth Anendnents to the United States Constitution and
Sections 2 and 11 of the Kentucky Constitution.” Not i ceabl y
absent from his notion is any nention of the 1994 anendnent to
KRS 532.080(6)(a) upon which he now relies as a basis for
relief. Because Omens could be inmputed with know edge regarding
the 1996 provision nmaking the 1994 anendnents to KRS 532.080
retroactive, he was required to raise this ground for holding
his sentence invalid in his 1997 RCr 11.42 notion. Put anot her
way, the 1issue of whether the anended version of KRS
532.080(6)(a) applies to him *“reasonably could have been
presented” in the RCr 11.42 proceedings and, therefore, his
bel ated attenpt to present the issue necessarily fails.

Even if Ownens was not barred from raising the issue
regardi ng KRS 532.080(6)(a) on this basis, the final disposition
of his initial notion pursuant to CR 60.02 would result in the
same outcone. Kentucky’s highest Court has consistently held

“that issues which could have been presented in an initial

effective date of this rule.” Because Owens’s judgnent becane
final in March 1977 (before the effective date of this rule),
the three year statute of l[imtations set forth in RCr 11.42(10)
began to run on October 1, 1994, neaning the period during which
he could file a RCr 11.42 notion expired on Cctober 1, 1997, the
date on which he filed his notion.

10



notion to vacate judgnment cannot thereafter be raised by
subsequent notions.” Further, when a prisoner fails to appea
from an order denying his notion to vacate judgnent “or when his
appeal is not perfected or is disnissed,”' he is not permtted
to file a subsequent notion to vacate. The rationale behind
this rule is self-evident: “If such a procedure were allowed
there would be no end to the successive applications for post-

conviction relief.”?

Accordingly, the dismssal of Owens’s
appeal from the denial of his first CR 60.02 notion in 2001 for
failure to prosecute precludes discussion of his claimat this
juncture.

But even if Owmens’s notion is not barred on these
procedural grounds, his substantive argunent fails on the
nerits. As correctly observed by the Comonwealth, the
amendnents to KRS 532.080 reflected by 1994 Kentucky Acts
Chapter 396, Section 11 are not applicable to Owens. Rat her,
the only change nmade to KRS 532.080 in 1994 invol ved subsection

(7),' a provision that Omens does not allege is inplicated on

the instant facts.

14 Lycans v. Commonweal th, Ky., 511 S.W2d 232 (1974).

15 1d. at 233 (enphasis supplied).
16 | d.

17 In 1976, KRS 532.080(7) read as follows: “A person who is
found to be a persistent felony offender in the first degree
shall not be eligible for probation, shock probation, or

11



In arguing that KRS 532.080(6)(a) as anended requires
his sentence to be reduced, Ownens is apparently relying upon the
1998 anendnent to this provision, 1998 Ky. Acts ch. 606, sec
76, as the provision was not amended to include the critical

| anguage, i.e., nor nore than 50 years,” wuntil that tine.
Unli ke the 1994 anendnent, however, the 1998 anendnment to KRS
532.080(6) (a) was not expressly made retroactive as required by
KRS 446.080(3). Thus, the 1998 version of KRS 532.080(6)(a)
does not afford Oaens any relief.

Equal |y wunsuccessful is Owmens’s alternative argunent
t hat the anended version of KRS 532.110(1)(c) appl i es
retroactively to mandate a reduction in his sentence. Although
the Conmmonwealth concedes that this provision was anended in
1998 to place an absolute cap of 70 years on the aggregate of
consecutive indetermnate terns, this anendnment was  not

expressly made retroactive at the tinme of its enactnment nor does

the current version contain any legislative declaration to that

effect. Absent this mandatory provision, the sanme result
foll ows.

condi tional discharge, nor for parole until having served a
m nimum term of incarceration of not |less than ten years.” I n

1994, this provision was anmended to begin with the phrase “If
the offense the person presently stands convicted of is a O ass
A, B, or Cfelony, . . .” and otherw se remained intact.

12



Because Owmnens’s argunent is barred on procedural
grounds and lacks nerit as well, the order denying his

successive CR 60.02 motion is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Dal e Lee Onens, pro se Al bert B. Chandler 111
West Liberty, Kentucky Attorney General

J. Gary Bale
Assi stant Attorney Ceneral
Frankfort, Kentucky
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