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BEFORE: BUCKI NGHAM COMBS, AND DYCHE, JUDGES.
BUCKI NGHAM JUDGE: Juan De Di os Mendoza appeal s from a judgnent
of the Fayette G rcuit Court sentencing himto five years in
prison. The issue in this case involves whether the circuit
court erred in denying his notion to force the Conmonwealth to
reveal the identity of a confidential informant. W affirm

On May 2, 2002, the narcotics division of the
Lexi ngt on Police Department received information froma
confidential informant that cocaine was being sold by a Hispanic

male in his twenties froma residence at 1911 Oxford Circle.



Under the supervision and surveillance of police, the
confidential informant nmade a control |l ed purchase of cocai ne at
that address froma man identified as “Lupe.” The officer was
able to see the transaction fromhis vantage point.

Wthin 48 hours of the drug buy, the police detective
submtted an application for a search warrant. A search warrant
for the residence was issued by a district judge, and police
of ficers executed the warrant shortly thereafter. Wen the
officers arrived at the residence, they found two Hi spanic mal es
present, neither of whom matched the description of Lupe.
Shortly thereafter, Lupe returned to the apartnment. During the
search, the officers recovered nunerous itens including cocaine,
mari j uana, drug paraphernalia, a fake resident alien card for
Guadal upe Del Fierro, and fal se social security and
identification cards.

Lupe was arrested by the officers follow ng the
search, and he advised themthat his full nane was Guadal upe De
Fierro. After being advised of his rights, Lupe acknow edged to
the officers that the drugs and other itens seized in the search
were his and that he had been selling drugs. Later, Lupe
acknow edged that his nanme was not Guadal upe Del Fierro but was
Juan De D os Mendoza (the appellant).

During pretrial proceedi ngs Mendoza sought to | earn

the identity of the confidential informant. The Commonweal t h
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obj ected to such disclosure and argued that disclosure was not
requi red because none of the charges was based on the controlled
buy involving the informant. Based on that response, the
circuit court denied Mendoza' s notion. Further, the court
deni ed Mendoza’' s suppression notion followi ng an evidentiary
heari ng.

Mendoza entered into a plea agreenent with the
Commonweal th. He then pled guilty to three drug-rel ated
of fenses and a single count of possession of a forged
instrunment. He was sentenced to five years in prison and,
because his guilty pleas were conditional pursuant to RCr! 8.09,
this appeal followed.

Mendoza' s sol e argunent on appeal is that the circuit
court erred in denying his notion to conpel the Comonweal th to
di sclose the identity of the confidential informant. In support
of his argunment, Mendoza asserts that the confidential infornmant
coul d have given relevant testinony pertaining to the facts
alleged in the indictment. Because the police detective stated
he could not identify Mendoza as the person who sold the cocai ne
to the confidential informant and because there were two ot her
Hi spanic nmen in the apartnment when the police arrived to execute
t he search warrant, Mendoza naintains that the informnt had

rel evant information as to whether Mendoza was the person who

! Kentucky Rules of Crimnal Procedure.



sold himthe cocaine. Even though Mendoza confessed at the
scene to the ownership of the drugs, he nmaintains that his
counsel woul d have laid the foundation to recant that

conf essi on.

As a general rule the Comobnwealth has “a privilege to
refuse to disclose the identity of a person who has furnished
information relating to or assisting in an investigation of a
possible violation of a law.” KRE? 508(a). However, there are
exceptions to that general rule. One of the exceptions is where
an informant may be able to give relevant testinony. KRE
508(c) (2).

In support of his argunent, Mendoza cites Roviaro v.

US., 353 US 53 77 S Q. 623, 1 L.Ed 2d 639 (1957). In that
case the informant actually made the buy fromthe accused and
thus was a participant and material witness to the sale of
drugs. In the case sub judice, however, the charges were based
upon evi dence sei zed pursuant to the search warrant and were not

based upon the controlled buy involving the informnt.

In Thonpson v. Conmonweal th, Ky. App., 648 S.W2d 538

(1983), this court distinguished the facts in the Roviaro case
fromfacts simlar to those in this case. The court in the
Thonpson case noted that the identity of the informant did not

have to be reveal ed unless the informant was a materi al w tness

2 Kentucky Rul es of Evi dence.



to the guilt or innocence of the accused. 1d. at 539. Further,

in Commonweal th v. Balsley, Ky. App., 743 S.W2d 36 (1987), this

court stated that “[i]n order for disclosure to be required
., the informant nust witness material parts of the offense
charged.” 1d. at 38.

Because the Commonweal th was not relying on the facts
of the controlled buy to charge Mendoza with the crines, the
informant was not a witness to any part of the alleged offenses.?
Therefore, the informant did not have rel evant testinony
concerning the facts surrounding the offenses. The nere fact
that the informant participated in the controlled buy which | ed
to the issuance of the search warrant did not render the facts
surroundi ng that buy relevant to the offenses charged.

The judgnent of the Fayette G rcuit Court is affirned.
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3 Further, the informant was not present when the search warrant was execut ed.
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