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BEFORE: COVBS, GU DUGI AND SCHRODER, JUDGES.
GUI DUG.l, JUDGE. The Uni nsured Enpl oyers’ Fund (UEF) appeal s the
Wor kers’ Conpensation Board s (the Board) opinion entered

Cct ober 16, 2002, affirm ng the Admi nistrative Law Judge’s (ALJ)



opi nion, order and award rendered April 30, 2002. The ALJ
ordered the claimagainst Dennis Travis (Travis) and Everett
Melton (Melton) be dism ssed and further ordered that the
claimants (in this case, Erica Porter and Ema Porter, dependent
children of decedent, Eric Porter) shall recover fromdlie Peek
(Peek) weekly benefits ($195 each), as well as, death benefits
($25,000). The ALJ's order on reconsideration entered May 30,
2002, al so provided the follow ng:
Additionally, the Court finds Alie

Peek was an uni nsured enpl oyer and has not

ot herwi se secured the paynent of

conpensati on as provided in KRS Chapter 342.

Upon the default of Alie Peek in paying the

suns awarded to plaintiffs herein, said sums

shall be paid by the Uninsured Enpl oyer’s

Fund.
Havi ng exam ned the issues, the applicable statues and rel evant
case law, we affirm

On appeal, the UEF franes the question of |aw involved
as foll ows:

Whet her or Not An Error of Law Has Been

Commtted by the Adm nistrative Law Judge

and the Wrkers’ Conpensation Board in

Ruling that Dennis Travis Was Not Olie

Peek’s Partner or in a Joint Venture with

A lie Peek and Thus Equally Liable for the

Award to the Claimant’s Representative?
Havi ng thoroughly reviewed this matter and havi ng det erm ned

that the Board’ s opinion succinctly and properly sets forth the

facts in question and the applicable | egal standard to be



applied thereto, we adopt the well-witten and wel |l -reasoned
opi ni on of Board Menber Stanl ey:

The ALJ awar ded death benefits to the
dependent survivors (“Plaintiffs”) of
decedent Eric Porter (“Porter”) after
finding that an enploynent relationship
exi sted between Porter and defendant Alie
Peek (“Peek”), an uninsured enployer. The
ALJ di sm ssed the cl ai magai nst defendants
Dennis Travis (“Travis”) and Everett Ml ton
(“Melton”), and ordered that benefits be
paid by the UEF in the event of default by
Peek. On appeal, the UEF contends that a
busi ness rel ati onshi p exi sted between Peek
and Travis in the formof either a
partnership or joint venture and, therefore,
Travis is jointly and severally liable for
the benefits awarded. Qur recitation of the
facts will be limted to those pertinent to
this single, narrow issue.

This claimarises out of an acci dent
t hat occurred on Novenber 2, 1999, when
Porter suffered a fatal head injury after
bei ng struck by a tree cut down by Peek in
the course of his | ogging operation. Peek
and Travis had worked together for a number
of years in the logging industry. For two
years prior to August of 1999, Peek had been
an enpl oyee of Travis in the occupation of
tree feller. In that capacity, Peek was
paid a daily salary by Travis comensurate
with his experience and the going rate in
the area. In August of 1999, however, Peek
pur chased his own | oggi ng equi pnent and went
into business for hinself. He bought a
ski dder and knuckl e boom (or | oader), as
wel | as some chain saws. According to Peek
he purchased the saws jointly with Travis
and depreciated only his share of that
property. According to Travis, the saws,
and all other equipnent utilized in the
cutting and | oadi ng of the tinber, bel onged
to Peek alone. Travis owned the truck onto
whi ch the | ogs were | oaded and haul ed to the
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sawmmi || . After Peek went into business for
hi nsel f, he would have Travis haul the | ogs
to the mll and the two would share in the
proceeds of the sale. The owner of the | and
fromwhich the tinber was harvested woul d
typically receive 50% of the sal e proceeds
and Travis and Peek woul d each receive 25%
The m || paid each gentleman his 25% share
Wth a separate check and the two never co-
m ngl ed their funds.

Peek was responsi ble for any expenses
associated with the mai ntenance or repair of
hi s equi pnent, and did not contribute any
noney toward the upkeep of Travis’'s truck.
Travis specifically testified that if he
bl ew up the notor in his truck and it cost
$2,000 to repair, he would bear that
expenses on his own. Peek hired his own
enpl oyees to assist in the cutting, trimmng
and | oading of the trees onto the truck, at
whi ch point Travis would take over and drive
the logs to the mlIl. Like Peek, Travis was
free to hire his own help, if needed.

Travis did, however, contribute one-half of
t he wages of Ricky Lindsey ("Lindsey”),
Peek’s primary tree cutter. Travis did not
contribute toward the wages of any of Peek’s
ot her enpl oyees, including Porter.

Peek had hired Porter just a few weeks
before the accident that is the subject of
this claimto assist Peek with equi pnment
repair and odd jobs around his farmand in
his | oggi ng busi ness. From Cctober 1, 1999,
t hrough Cct ober 28, 1999, Peek wote five
checks to Porter that were noted to be for
“wages.” Those checks were drawn on a
per sonal account shared by Peek and his
wi fe. Peek confirmed that these were wages
paid by himpersonally to Porter for work
performed both on his farmand in the
| oggi ng busi ness. Testinony was presented
from Sandy W1 kins, the child support case
wor ker assigned to Porter’s case, and she
i ndi cated that Porter had advised her before
his death that he was working for Peek
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perform ng odd jobs and was al so enpl oyed in
his | oggi ng operati on.

Travis had noticed Porter com ng around
the properties where Peek had been cutting
trees in the few weeks precedi ng the fatal
accident. However, Travis thought Porter
was just bored and passing the tinme by
visiting with Peek at the job site. Travis
was unawar e that Peek had enpl oyed Porter
both on his farmand in the tinber
operation. Travis did not participate in
the hiring of Porter, nor did he pay any
wages or other expenses associated with
Porter’s enploynent. Travis had no contro
or authority over Peek’s enpl oyees,

i ncluding Porter, or any other aspect of the
cutting operation. Likew se, Peek had no
say in how Travis transported the logs to
the mll.

Al t hough Peek used Travis exclusively
to haul the logs he cut to the sawnills,
Travis contracted with various other tree
cutters in the area to haul their tinber
under arrangenents simlar to those he nmade
with Peek. Peek would tell Travis where he
woul d be cutting tinber on a given day and
Travis would arrive there with his truck to
be | oaded. Travis explained that it would
t ake approxinmately fifteen mnutes to | oad
the trimed | ogs onto the truck, at which
poi nt he would | eave. Travis was not
present during, and did not oversee in any
way, the cutting, trinmm ng or skidding of
the trees.

Travis and Peek both deni ed any
agreenent, either express or inplied, to
operate as a partnership or joint
enterprise. They did not hold thensel ves
out as such to the public. They consi dered
t hensel ves i ndependent contractors vis-a-vis
one another. They did not share a checking
account or otherwi se co-mngle their funds.
Travi s kept a personal checking account and
al so had a checking account in the name of
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hi s business, “Travis Logging.” Sone of the
| oggi ng j obs were secured by Travis and sone
by Peek.

The property on which they were working
at the tinme of Porter’s death was owned by
Mel ton, though the testinony is inconsistent
as to whether Travis or Peek or both
approached Melton, or he approached themto
i nqui re about having sonme trees cleared. In
any event, the claimagainst Melton as the
owner of the property was disnm ssed, the ALJ
havi ng concl uded that no enpl oynent
relati onshi p existed between Porter and
Travis and that no business relationship in
the nature of a partnership or joint venture
exi sted between Travis and Peek so as to
i npose liability for workers’ conpensation
benefits on Travis for injuries sustained by
Porter.

The foll ow ng findings and concl usi ons
by the ALJ are at issue in this appeal by
t he UEF:

The next issue for determ nation
is whether or not a partnership
agreenent exi sted between the

Def endants, O lie Peak ([sic] and
Dennis Travis. The Adm nistrative
Law Judge i s not persuaded that a
partnershi p arrangenent exi sted.

I nstead, the Admi nistrative Law
Judge i s persuaded that pursuant
to KRS 342.610(2) that [sic] the
Def endants were in fact

i ndependent contractors as it
relates to their relationship. In
this instance the Defendants
testified that Dennis Travis owned
his own | ogging truck and haul ed

| ogs for various people, but was
never involved in the cutting of
the tinber. M. Travis further
testified he had no control over

t he Decedent nor did he have any
control over the Defendant, dlie



Peak [sic] nor whom A |ie Peak
[sic] hired or fired. There was
no co-mngling of funds. The
parti es kept separate checking
accounts and both the Defendants,
Dennis Travis and A lie Peak [sic]
were paid by separate checks by
the lunber mll. Based upon the
foregoing, the Adm nistrative Law
Judge finds a partnership
agreenment did not exist between
the Defendant, O lie Peak [sic]
and Dennis Travis and they were
sinply i ndependent contractors.

The UEF relies heavily on the financi al
arrangenent between Peek and Travis to
support its argunment that the ALJ erred in
concl udi ng that the two defendants were not
i n busi ness together, either as partners or
joint venturers. The UEF argues that Peek
and Travis equally shared in the profits of
the tinber sales and that this fact
constitutes prima facie evidence of a
partnership. The UEF s argunent in favor of
finding a joint venture is based upon
essentially these sanme facts.

It is not material whether the
rel ati onshi p between Peek and Travis was a
partnership versus a joint venture.
Liability would attach agai nst Travis under
ei ther scenario and the | egal anal ysis under
both theories is essentially the sanme, a
joint venture being characterized sinply as
an informal partnership for alimted
pur pose and duration. Mnning v. Oaens,
Ky., 125 S.W2d 753 (1939); Jones V.
Nickell, et. al., Ky., 179 S.W2d 195
(1944).

KRS Chapter 362 eq.seq., the Uniform
Partnership Act, is the statute governing
the formati on and operation of partnerships
in Kentucky. KRS 362.180 sets forth the
rules for determ ning the existence of a
partnership and, as argued by the UEF
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subsection (4) of that statute provides that
the receipt of “a share of the profits of a
business is prima facie evidence that he is
a partner in the business. . . .” The
Plaintiffs respond by pointing out that
subsection (3) provides that the “sharing of
gross returns does not of itself establish a
partnershi p, whether or not the persons
sharing them have a joint or common right or
interest in any property fromwhich the
returns are derived.” W agree with the
Plaintiffs that there was substanti al

evi dence from which the ALJ coul d concl ude
in the case sub judice that Peek and Travis
shared in gross returns but not profits of

t heir business activities.

The UEF notes that Travis paid one-half
of the wages of Lindsey, a tree feller who
assi sted Peek on the cutting side of the
operation. This, however, is the only
overhead cost apparently shared by the two
gentl emen. Wi ghed agai nst the fact that
Travis and Peek shared the expense of
Li ndsey’ s wages is a plethora of evidence
establishing that Travis and Peek paid their
own busi ness expenses, including the cost of
mai nt enance and fuel to keep their equi pnent
operational, fromtheir respective shares of
the sale proceeds. Travis and Peek have at
all times been paid separately by the
sawm || . Subsequent to Porter’s death, the
sawm | | began to withhold suns representing
Li ndsey’ s wages before issuing checks to
Travis and Peek for their respective 25%
share of the proceeds. However, that was
not the practice at the tinme of Porter’s
death and, even still, the division of that
one operating expense does not conpel a
finding that the nonies received by Travis
and Peek were “profits” rather than “gross
returns.”

Moreover, it nmust not be overl ooked
t hat KRS 362.180(4) does no nore than create
a rebuttable presunption. “Prima facie
evidence” will allow the fact-finder to rule



in favor of the party producing that

evi dence, but does not conpel such a result.
See Black’s Law Dictionary (7'" ed. 1999).
Thus, though we believe there was
substanti al evidence for the ALJ to concl ude
that Travis and Peek shared in the gross
returns and the net profits of the tinber
sales, a contrary finding still would not
conpel the result urged by the UEF. The
determ nati on of whether a partnership or
joint venture existed is a factual issue
that requires the ALJ to consider the
totality of the circunstances pertinent

t her et o.

In this regard, the suprenme court has
provi des sonme gui dance in Roethke v. Sanger,
Ky., 68 S.W2d 352 (2002). In holding that
a partnership did not exist, the Roethke
court cited the fact that the all eged
partners did not share profits, but also
consi dered that they did not co-own any
property or the equi pnment used to perform
the work and that each kept the noney
separately earned by him Id. at 359. |In
t he case sub judice, the evidence
est abl i shes that Peek owned the skidder and
the | oader used to cut the trees and put
t hem on the truck which was owned by Travis
individually. The evidence is conflicting
as to the ownership of the saws. Peek
testified that he owned themjointly with
Travis and Travis testified that Peek al one
owned the saws. O course, the ALJ, as
fact-finder, has the authority to determ ne
the quality, character, and substance of the
evi dence, and has the sole authority to
j udge the weight and inferences to be drawn
fromthat evidence. Square D Co. v. Tipton
Ky., 862 S.W2d 308 (1993); MIler v. East
Kent ucky Beverage /Pepsico, Inc., Ky., 951
S.W2d 329 (1997); Luttrell v. Cardina
Al um num Co., Ky.App., 909 S.W2d 334
(1995). The ALJ may al so pick and choose
fromconflicting evidence. Wittaker v.
Rowl and, KY., 998 S.W2d 479 (1999).




In Roet hke, supra, as here, it was
argued that, if a partnership had not been
fornmed, there was at |east a joint
enterprise. On that issue, the court
stated, “[A] joint enterprise is ‘an
i nformal association of two or nore persons,
partaki ng of the nature of a partnership,
usual ly, but not always, limted to a single
transaction in which the participants
conbi ne their noney, efforts, skill, and
know edge for gain, with each sharing in the
expenses and profits or |osses.’” Eubanks v.

Ri chardson, Ky., 353 S.wW2d 367, 369 (1962);
see also Drummy v. Stern, Ky., 269 S W 2d
198, 199 (1954).” Having concl uded that
there was no agreenment as to the sharing of
profits or |losses, and that there was no
equal right of control with respect to the
performance of the work, the Roethke court
concl uded that the theory of joint
enterprise was inapplicable.

The concept of “equal right of control”
was taken froma four-pronged test set out
by the then court of appeals in Huff v.
Rosenberg, Ky., 496 S.W2d 352 (1973). 1In
addressing the essential elenents to inpose
vicarious tort liability under the doctrine
known as “joint venture” or “joint
enterprise”, the Huff court indicated that
the el enments include (1) an agreenent,
express or inplied, anong the nenbers of the
enterprise; (2) a commobn purpose to be
carried out; (3) a community of pecuniary
interest in that purpose anong the nenbers;
and (4) an equal right to a voice in the
direction of the enterprise, giving an equa
right of control. The UEF has pointed out
evidence in the record to suggest that the
third prong of this test has been satisfied,
as Peek and Travis shared in the noney paid
by the ml|l for the |ogs. However, as
interpreted by the Roethke court, it is
clear that the “conmunity of pecuniary
interest” nmust be in the sharing of profits,
not nmerely of gross proceeds. This is the
same verbi age used in KRS 362.180(4), quoted
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above. As we have already concluded, there
is substantial evidence in the record from
whi ch the ALJ coul d properly decide that
Travi s and Peek shared proceeds but not
profits fromthe tinber sales.

Moreover, all four elenments set forth
in Huff, supra, and not nerely one of the
four as argued by the UEF, nust be present
in order to find that a partnership or joint
enterprise had been established. The first
and last of the four elenments are clearly
| acki ng under the facts of this case. 1In
t he absence of any one elenent, it is within
the ALJ's authority to find that no joint
enterprise was undertaken. The ALJ
referenced and relied upon testinony from
Travis and Peek to conclude there was no
agreenent between the two respecting the
formation of a partnership or joint
enterprise; that Travis was not involved in
the cutting of tinber, but nerely
transported | ogs for Peek, and others; and
that Travis had no control over Peek or the
cutting aspects of the operation, including
the hiring and firing of enployees to assi st
with the cutting. It is of no consequence
that the record contains sone evidence that
woul d support a reversal of the ALJ s
opi nion. Md oud v. Beth-El khorn Corp.

Ky., 514 S.W2d 46 (1974). 1In that there is
substanti al evidence of record to support
this conclusion that Peek and Travis were

i ndependent contractors in relation to one
another, we find no error. Special Fund v.
Francis, Ky. 708 S.W2d 641 (1986).

Accordingly, the decision rendered by
Hon. R Scott Borders, Admnistrative Law
Judge, is hereby AFFIRMED and the appeal by
the Uni nsured Enployer’s Fund is DI SM SSED
On appeal, this Court’s function is to correct the
Board only when the Board has overl ooked or m sconstrued

controlling statutes or precedent or commtted error in
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assessing the evidence so flagrant as to cause gross injustice.

Edwards v. Louisville Ladder, Ky.App., 957 S.W2d 290 (1997).

See al so KRS 342.285; KRS 342.290. While another ALJ may have
rul ed ot herwi se based upon the conflicting testinony and

evi dence presented, we cannot say that the ALJ or the Board
erred in deciding this case in the matter in which each did.
The ALJ's findings in this matter were based on substantia
evidence in the record and his findings were not unreasonabl e.

See Lizdo v. Genter Equipnent, Ky., 74 S.W3d 703 (2002);

Transportati on Cabinet v. Poe, Ky., 69 S.W3d 60 (2001); Western

Baptist Hospital v. Kelly, Ky., 827 S.W2d 685 (1992).

For the foregoing reasons, the opinion of the Board

di sm ssing the UEF s appeal is affirned.

ALL CONCUR
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