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BEFORE: BUCKI NGHAM GUI DUGLI, AND SCHRODER, JUDGES.

SCHRODER, JUDGE. Charles A Kubajak, Jr. (Kubajak) petitions
for a review of a decision of the Wrkers’ Conpensation Board
which affirmed a decision of the Adm nistrative Law Judge (ALJ)

to deny Kubaj ak benefits for a work-related psychiatric



condition. Since the 1994 anmendnent to the definition of injury
under KRS 342.0011(1), psychiatric injuries that are not
directly caused by a physical work injury or physically
traumati c events are not conpensable. Therefore, we affirm

Kubaj ak worked as a police officer for the Lexington-
Fayette Urban County Governnment from 1986 until January of 2001
when he retired due to a work-related disability of “Post-
Traumatic Stress Disorder.” The parties agree the condition
prevents Kubajak from performng his work as a police officer
and that the disability was caused by his enploynent as a police
officer. The issue in this case is whether the injury was
caused by a physically traumatic event or was the result of a
physical injury. In his application for benefits, Kubajak did
not allege a physical injury or specific traumatic events which
led to his psychiatric condition. However, at the hearing,
Kubaj ak referred to sone specific altercations which he argued
were physically traumatic events.

The ALJ di sm ssed Kubaj ak’s clai mconcluding that the
psychi atric condition, although work-related, was not the result

of a physical injury, and therefore, not conpensable as an

i njury under KRS 342.0011(1). Kubajak appealed to the Board

contendi ng the use of Lexington-Fayette U ban County Governnment

v. West, Ky., 52 S.W3d 564 (2001), mandates a conclusion of a

work-related injury. The appellee, Lexington-Fayette U ban



County Government countered that the ALJ's finding is factua

and supported by reasonable inferences. The Board was i npressed
with the ALJ's findings of fact and adopted themas its own. W
will only recap the Board s findings fromthe nedi cal evidence.
Dr. Arnold M Ludw g, a psychiatrist, diagnosed nmajor depressive
di sorder and post-traumatic stress disorder. As to causation,
Dr. Ludwi g says the cause of his psychol ogi cal problemwas the
wi t nessing of numerous crine scenes of violence and death. Dr.
Chri stopher Allen, a clinical psychol ogi st who treated Kubajak
in the past, diagnosed post traumatic stress disorder also. As
to causation, Dr. Allen opined that the disorder arose fromthe
numerous crime scenes which he investigated, an accumul ati on of
the totality of his experiences over a period of years. Kubajak
did nention a specific incident to Dr. Allen where Kubaj ak was
confronted by a knife-w el di ng husband during a donestic

di sturbance. Dr. Allen concluded that this could well be part
of Kubaj ak’s causation but that the disorder was caused by an
accunmul ation or totality of experiences. Dr. Robert P

Granacher di agnosed a cl assic case of post-traumatic stress

di sorder. Dr. Ganacher placed causation on the cunul ative
stress of the job. Dr. Ganacher said Kubajak never reported a
speci fic physical injury or incident to himbut only spoke in
general about working crine scenes. Dr. Douglas D. Ruth, a

psychi atrist, determ ned Kubajak was totally and permanentl|y



di sabled fromhis job with the police departnment and al so
attributed causation to repeated visualized signs of violence
anong crinme scene evidence. The Board then reviewed Wst, 52
S.W3d 564, and affirmed the ALJ, concl udi ng:

In West the Suprene Court was faced with a
situation in which the beginning of Wst’s
probl ens was unquestionably a physical event
in which she sustained injury. Unlike the
instant action, in West virtually the
entirety of the evidence clearly identified
this “physical injury” as the begi nning of
her problenms with subsequent events

wor sening the condition. Unfortunately for
Kubaj ak, the evidence herein is strongly
supportive of establishing precisely what
the ALJ concluded, that it was the

wi t nessi ng of horrendous crinme scenes that
began the onset of the post-traumatic stress
di sorder. It was seeing the after affects
[sic] of two fellow police officers having
been shot that devel oped into a strong
“fear” of physical harm bei ng sustai ned by
Kubaj ak.

and,

The evidence presented to the ALJ falls far
short of conpelling a belief that the

devel opnent of the post-traunatic stress

di sorder was as a “direct” result of

physi cal injury.

In denying the claim the Board did recognize the
hardship this interpretation creates.

What, of course, nmakes this claimso
difficult is, as we previously stated, there
is no question but that Kubajak’s problens
relate to his work. There is no question
but that he is occupationally inpacted by
this condition. There is no question but
that he has had a work-rel ated harnful



Hospi t al

change in the hunman organism There is no
guestion that prior to the alteration of the
definition of injury to exclude

“mental /mental” injuries by the Legislature
in 1994 that Kubajak woul d have been
entitled to workers’ conpensation benefits
under the Kentucky Workers’ Conpensation
Act. There is little question but that
every individual viewing this case would
conclude that the original intent of the
Kent ucky Wirkers’ Conpensation Act as it was
devel oped in the early 1900s by placing the
responsibility for work-related disability
upon the enploynent in which that work-

rel ated disability devel oped woul d best be
served by awarding benefits to Kubaj ak.

That havi ng been said, however, it is the
Legi sl ature, not appell ate bodies, that by
defining “injury” establishes what is a
conpensabl e work-rel ated event and what is
not. Since April 14, 1994, even an
uncontradi cted work-rel ated harnful change
in the human organismif as a result of
“mental stress” is not conpensable. The
ALJ’ s conclusion is supported by the

evi dence of record and his conclusion is
supported by the definition of injury as
contained in KRS 342.0011(1). His decision
follows the interpretation of the Suprene
Court’s definition of injury in Wst and a
contrary result is not nandated.

W agree with the Board, and under Wstern Bapti st

v. Kelly, Ky., 827 S.W2d 685 (1992), we nust affirm

the Wirkers’ Conpensati on Board.
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