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BEFORE: BARBER, DYCHE, AND McANULTY, JUDGES.
DYCHE, JUDGE. Jam Hall appeals froman order of the Perry
Crcuit Court finding John and Barbara Tate to be de facto
custodi ans [ KRS 403.270(1) (a)] of her daughter, and awardi ng
custody of the child to the Tates. W affirm

The child was born March 17, 1989 to Jam and Larry D.
Cook, who is the brother of Barbara Tate. Jam and Larry were
di vorced by decree of the Knott G rcuit Court on Decenber 27,

1995; Jam was granted custody of the child by that decree. The



child lived with Jam wuntil sonetine in md 2000, when she began
living with the Tates. The trial court found that she began
continuous residence with the Tates in My, 2000, after having
spent considerable tinme with them beginning in 1996.

The trial court also found that the Tates provided the
excl usi ve nonetary support for the child beginning in My, 2000,
and continuing until the hearing date in Novenber 2001. As is
so often in this type case, the child initially changed
resi dence due to Jam suffering an unfortunate series of
set backs in her personal Iife which prevented her from being
able to provide a secure and stable hone for the child; the
relationship with the Tates bl ossoned, and the child becane
integrated in the Tates’ hone.

Jam filed the present action in an effort to regain
custody of the child after the Tates had filed a juvenile
petition seeking an enmergency custody order. The trial court’s
donestic rel ations conmm ssioner conducted a hearing on the
petition, and issued proposed findings of fact, concl usions of
| aw, and a proposed order. Before the tinme for exceptions to be
filed by the parties (CR 53.06), the trial court entered an
order confirmng the conm ssioner’s report, and awardi ng custody
to the Tates. This appeal foll owed.

Jam first argues that she was deprived of her

procedural right to be heard by the trial court on any
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exceptions she had to the comm ssioner’s report. Wile we agree
that the handling of the matter did not strictly follow the
procedure set out in the Kentucky Rules of Cvil Procedure, we
agree with the Tates that the fact that Jam had hearings on her
exceptions before the comm ssioner and the trial court, on
separate occasions refutes her argunent. Even though the

heari ngs were not conducted prior to the entry of the fina
order, she had adequate opportunity to present her side of the
issue. Any error in procedure was harni ess.

Jam next argues that the evidence did not support the
finding that the Tates had net the statutory requirenents to be
de facto custodians. W are bound to affirmthe trial court’s
factual findings unless they are clearly erroneous. CR 52.01.
We have exam ned the record, and read the transcript of the
hearing, and cannot find clear error. There is evidence to
support the finding that child had resided with the Tates for at
| east one year, and that during that period the Tates had
provi ded t he excl usive support for, and care of, the child.

The final argunment is that the trial court inproperly
used the “best interest” test in determ ning custody of the
child, as Jam had been awarded custody by the divorce decree.
We disagree. Once the trial court found the Tates to be de

fact o custodi ans, KRS 403.270(2) mandates use of that standard.



While we m ght not have cone to the same result, we cannot

that there was error in the trial court’s deci sion.
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