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JOHNSON, JUDCGE: W I lie Leon Farthing has appealed fromthe
final judgnent and sentence entered by the Union Circuit Court
on Cctober 15, 2002, which convicted hi mof manufacturing

met hanphet ami ne by conplicity,! two counts of possession of a

controll ed substance in the first degree by conplicity,? and

! Kentucky Revised Statutes (KRS) 218A. 1432 and KRS 502.020.

2 KRS 218A. 1415 and KRS 502. 020.



possessi on of drug paraphernalia by conplicity.® Having
concl uded that the evidence submtted at trial was insufficient
to support Farthing’ s conviction on one of the counts of
possession of a controlled substance in the first degree by
conplicity, we reverse in part. Having further concluded (1)
that the evidence subnmitted at trial was sufficient to support
Farthing’ s remaining convictions; (2) that the jury instruction
under whi ch Farthi ng was convi cted of manufacturing
nmet hanphet am ne by conplicity did not constitute a pal pable
error or result in a manifest injustice; and (3) that the tria
court did not err by consolidating the indictnents for trial, we
affirmin part.

Sonetinme prior to Novenmber 1, 2000, Kentucky State
Pol i ce Trooper Christopher Arnbrust received information
i ndi cating that nethanphetam ne was bei ng nanufactured in an
apartnent | ocated above the Tradi ng Post in Mrganfield, Union
County, Kentucky. On Novenber 1, 2000, Trooper Arnbrust and
several officers fromthe Mirganfield Police Departnent executed
a search warrant for the apartnent. The search reveal ed severa
itenms of contraband conmmonly associated with the manufacture of
met hanphet am ne. Conrad Wl f and Angi e Luko were present in the
apartnent when the search took place and they were both

transported to the Morganfield Police Departnent after the

® KRS 218A.500 and KRS 502.020.



search was conpleted.* Shortly thereafter, Wlfe provided a
witten statenent inplicating hinself and Farthing.

Specifically, Wlfe stated that “[he] and WIlie [Farthing] were
maki ng crank together” and that “they did it outside their

apartnent.”®

Consequently, Farthing was arrested on Novenber 11,
2000.

On January 16, 2001, O ficer Daniel Christopher Tol man
of the Morganfield Police Departnment was patrolling the Legion
Par k area of Myrganfield when he observed Farthing sitting in a
parked car with two other individuals. Oficer Tol man
approached the vehicle® and informed Farthing that he had a
warrant for his arrest.’ Shortly thereafter, O ficer Tol man
pl aced Farthing under arrest and escorted himto his police
cruiser. Oficer Tolman then proceeded to search the vehicle
for contraband. O ficer Tol man di scovered a pack of rolling
papers, a Mason jar covered with white residue, and a contai ner

of alumnumfoil in the rear conpartnent of the car.® Officer

Tol man al so found a set of scales in a coat that bel onged to

4 The record is unclear as to whether Wl fe and Luko were pl aced under arrest
at this point.

> Wlfe further stated that Luko was just visiting his apartment the night
they were arrested and that “she had no know edge of what was there.”

5 Farthing was sitting in the front passenger seat, Jacqueline Springer was
sitting in the driver’s seat, and Conrad Wil fe was sitting in the rear seat.

" The arrest warrant was not related to the Novenber 1, 2000, incident.

8 The car, which O ficer Tol man described as a two-door Ford Probe, bel onged
to Springer’s nother.



Wl fe. Shortly thereafter, Oficer Jason Corbitt and Oficer
DeVayne Jackson of the Morganfield Police Departnent arrived on
the scene. Farthing, Wl fe and Springer were then transported
to the Morganfield Police Departnent, where Springer provided a
statenent inplicating Wl fe and Farthing in the crinme of
manuf act uri ng net hanphetam ne. Springer stated that Wl fe and
Fart hi ng had manuf act ured net hanphetam ne on several occasions.
Springer further stated that she drove Wl fe and Farthing to one
of their labs earlier that evening where they picked up the
Mason jar that was found in the car. Springer then escorted
several officers fromthe Mirganfield Police Departnment to an
i sol ated area along Peter Cruz Road in Union County, Kentucky,
where they discovered several itens commonly associated with the
manuf act ure of met hanphet am ne.

On March 6, 2001, Farthing was indicted by a Union
County grand jury and charged with one count of manufacturing
nmet hanphet am ne by conplicity, one count of trafficking in a

% and one

control |l ed substance in the first degree by conplicity,
count of possession of drug paraphernalia by conplicity with
respect to the Novenber 1, 2000, incident. The grand jury also
returned an indictnent against Farthing charging himw th one

count of manufacturing nethanphetam ne and one count of

possession of a controlled substance with respect to the January

® KRS 218A. 1412 and KRS 502. 020.



16, 2001, incident.!® Farthing was arraigned on January 14,
2002, and he pled not guilty to all the crines for which he was
charged. ' On May 30, 2002, the trial court entered an order

consol i dating the indictnents for trial.?'?

Farthing’ s case was
tried before a Union County jury on August 26, 2002.

Trooper Arnbrust was the first witness to testify at
trial. Trooper Arnbrust explained that he had significant
trai ning and experience in the investigation and detection of
met hanphet am ne | abs. Trooper Arnbrust testified that he was
the lead officer with respect to the Novenber 1, 2000, search of
the apartnent | ocated above the Tradi ng Post. Trooper Arnbrust
expl ai ned that the itens seized during the search were
consistent wwth the “Nazi Dope Method” of manufacturing
nmet hanphet am ne, which is prevalent in Western Kentucky. 1In
addi tion, Trooper Arnbrust described the itens that were seized
during the search and he explained the significance of each item

in the manufacturing process.!® Trooper Arnbrust testified that

the corrosion on several of the itens was |ikely caused by the

10 The manufacturing charge concerned the itens that were found al ong Peter
Cruz Road.

1 The apparent del ay between the filing of the indictnents and Farthing’ s
arrai gnnent can be accounted for by the fact that Farthing fled the
jurisdiction prior to his initial arraignnent, which was set for March 12
2001. Farthing was arrested in Okl ahoma in Decenber 2001, after which he
wai ved extradition to Kentucky.

12 Fart hi ng objected to having the indictnents consolidated for trial

13 The items seized during the search were then entered into evidence.
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process of manufacturing net hanphetam ne. Trooper Arnbrust
further testified that several of the itens contai ned white
residue. Trooper Arnbrust stated that Wl fe and Luko were
present during the search and that they were both transported to
the Morganfield Police Departnent after the search was
performed. Trooper Arnbrust explained that after they arrived
at the Morganfield Police Departnent, Wlfe provided a witten
statenment inplicating hinself and Farthing.'* Trooper Arnbrust
testified that WIf informed himthat “WIllie [Farthing] was the
one that showed himhow to make neth.”
On cross-exam nation, Trooper Arnbrust testified that
the “meth | ab” di scovered during the Novenber 1, 2000, search
| acked anhydrous ammonia, a critical ingredient in the
manuf acturi ng process. Trooper Arnbrust further testified that
no anmount of anhydrous ammoni a was di scovered during the search.
Wl fe testified on direct exam nation that he was
living with his brother in the apartnent |ocated above the
Tradi ng Post on Novenber 1, 2000. Wlfe stated that Farthing
was not living with himat the tine. Wlfe further testified
t hat he never manufactured nethanphetamine with Farthing. Wlfe

admtted that he provided the police with a witten statenent

4 According to Trooper Arnbrust, Luko was unresponsive at this point. In
addi ti on, Trooper Arnbrust testified that he informed Wl fe of his Mranda
rights prior to initiating questioning. See Mranda v. Arizona, 384 U S.

436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), rehearing denied, 385 U S. 890, 87
S.Ct. 11, 17 L.Ed.2d 121 (1966).




i mplicating Farthing, however, he clained that the “whol e
purpose of [the statenment] was to get Angie Luko . . . out of
trouble.”’® Wlfe contended that he tried to tell the police
that everything at the apartnent belonged to him but that they
did not believe him Wlfe further testified that the Mason
jar, the set of scales, and the alum numfoil that was seized
when Farthing was arrested on January 16, 2001, bel onged to him
Wl fe clainmed that he had the Mason jar wi th himwhen he net
Springer and Farthing that evening. Wlfe testified that he
pled guilty to the sanme of fenses for which Farthing was charged
and that he received an 11-year sentence.

On cross-exam nation, Wl fe stated that he never
manuf act ured nmet hanphetamne with Farthing. Wlfe testified
that he was told Angie would “get out of trouble” if he provided
a statenment inplicating Farthing. Wlfe also stated that
Springer drove himto pick up the supplies he used to
manuf act ur e net hanphet am ne on several occasions.

O ficer Tolman testified concerning the events that
transpired on January 16, 2001. O ficer Tolman testified that
he observed Farthing sitting in a parked car with two ot her
individuals in the Legion Park area of Mirganfield. Oficer
Tol man expl ai ned that he approached the vehicle and inforned

Farthing that he had a warrant for his arrest. Oficer Tol nan

15 The statenent Wl fe provided at the Morganfield Police Departnent was
entered into evidence.



stated that he engaged in brief conversation with Farthing,
after which he placed himunder arrest. O ficer Tol man
expl ai ned that he then proceeded to search the vehicle for
contraband. O ficer Tol man stated that he di scovered a pack of

6 and a

rolling papers, a Mason jar covered with white residue,!?
container of alumnumfoil in the rear conpartnent of the car.
Oficer Tolman also stated that he found a set of scales in a
coat that Wl fe clainmed belonged to him Oficer Tol man
testified that after several additional officers arrived at the
scene, Farthing, Wl fe and Springer were transported to the
Morganfield Police Departnment. O ficer Tol man expl ai ned t hat
while at the Morganfield Police Departnment Springer provided a
statenment inplicating Wlfe and Farthing in the busi ness of
manuf act uri ng net hanphetam ne. According to O ficer Tol man,
Springer clainmed that she had been to several |abs where Wlfe
and Farthi ng manufactured met hanphetam ne. O ficer Tol man
testified that Springer then escorted several officers fromthe
Morganfield Police Departnment to an isolated area al ong Peter
Cruz Road where they discovered several itens comonly
associated with the manufacture of methanphetam ne.

Springer also testified that she saw Farthi ng, who she

cl aimed was her ex-boyfriend, and Wl fe manufacture

nmet hanphet am ne on at | east one occasion. Springer further

1% pavid Wayne Hack, a drug cheni st enployed by the Kentucky State Police,
testified that the Mason jar contained net hanphet am ne.
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testified that she drove Farthing and Wl fe to purchase supplies
that they used to manufacture net hanphetanm ne on severa
occasions. Springer stated that Farthing and Wl fe were both
i nvolved in the manufacturing process. Springer further stated
that Farthing was living wwth Wl fe in the apartnent above the
Tradi ng Post on Novenber 1, 2000. |In fact, Springer testified
t hat Farthing was present when the apartnent was searched. She
cl ai med that Farthing escaped detection by hiding behind a
refrigerator and that she picked himup after the police |eft.

Farthing testified in his own defense and deni ed t hat
he had manufactured or sold met hanphetam ne on any occasion. '’
Farthing admtted that he had snoked net hanphetani ne on severa
occasions with Wlfe and Springer. Farthing insisted, however,
that he never lived wwth Wil fe in the apartnent |ocated above
the Trading Post. Farthing further testified that he never
pur chased supplies with Springer and Wl fe for the purpose of
manuf act uri ng nmet hanphetam ne. Farthing stated that Luko is his
fiancé. Farthing did not renew his notion for a directed
verdict of acquittal at the close of the evidence.

The jury convicted Farthing of manufacturing
met hanphet am ne by conplicity, possession of a controlled
substance in the first degree by conplicity, and possession of

drug paraphernalia by conplicity with respect to the Novenber 1,

7 Farthing noved for a directed verdict of acquittal at the close of the
Commonweal th’s case. His npotion was deni ed.
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2000, incident.!® The jury also convicted Farthing of possession
of a controlled substance in the first degree with respect to
the January 16, 2001, incident.® On Cctober 15, 2002, the tri al
court entered its final judgnment and sentence of inprisonnent.
The trial court sentenced Farthing to ten years’ inprisonnent on
t he conviction for manufacturing nmethanphetam ne by conplicity,
and one year on each conviction for possession of a controlled
substance in the first degree by conplicity.?® The trial court
ordered the sentences to be served consecutively for a total of
12 years. This appeal foll owed.

Farthing raises the follow ng i ssues on appeal : (1)
whet her the evidence introduced at trial was insufficient to
support his conviction for manufacturing nethanphetam ne by
conplicity wwth respect to the Novenber 1, 2000, incident; (2)
whet her the evidence introduced at trial was insufficient to
support his conviction for possession of a controlled substance
inthe first degree by conplicity with respect to the Novenber
1, 2000 incident; (3) whether the jury was inproperly instructed

on the charge of manufacturing nmethanphetam ne by conplicity;

8 The jury acquitted Farthing of the trafficking charge with respect to the
Noverber 1, 2000, incident and convicted himof the |esser-included offense
of possessi on.

1 The jury acquitted Farthing of the manufacturing charge with respect to the
January 16, 2001, incident.

20 As reconmended by the jury, the trial court ordered no punishnment on the
conviction for possession of drug paraphernalia by conplicity. Pursuant to
KRS 532.110(1) (a) any sentence on this m sdeneanor conviction would have to
run concurrently with the felony sentences.
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(4) whether the trial court erred by consolidating the
indictnments for trial; and (5) whether the trial court abused
its discretion by preparing the final judgnent and sentence
prior to the sentencing hearing. W w |l address the argunents
advanced by Farthing seriatim

As previously discussed, Farthing noved for a directed
verdict of acquittal at the close of the Conmonweal th’s case-in-
chief, but he failed to renew the notion at the close of all the
evidence. It is well-established that “in order to preserve an
i nsufficiency-of-the-evidence allegation for appellate review,
‘[a] defendant must renew his notion for a directed verdict,
thus allowing the trial court the opportunity to pass on the
issue in light of all the evidence[.]’”?' Thus, Farthing has
failed to preserve his insufficiency of the evidence argunent
for appellate review Nevertheless, Farthing urges us to review
this issue for pal pable error pursuant to RCr?? 10.26.2% Since a

convi ction based on insufficient evidence woul d undoubtedly

21 Schoenbachl er v. Commonweal th, Ky., 95 S.W3d 830, 836 (2003)(quoting Baker
v. Commonweal th, Ky., 973 S.W2d 54, 55 (1998)).

22 Kentucky Rul es of Crimnal Procedure.
2 RCr 10.26 provides as foll ows:

A pal pabl e error which affects the substanti al
rights of a party nay be considered by the court on
notion for a new trial or by an appellate court on
appeal , even though insufficiently raised or
preserved for review, and appropriate relief may be
granted upon a determ nation that mani fest injustice
has resulted fromthe error.

-11-



deprive a crimnal defendant of substantial due process rights,?*
we Wil review Farthing' s insufficiency of the evidence argunent

under the standard articulated in Conmonweal th v. Benham 2°

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assunme that the evidence for the
Commonweal th is true, but reserve[e] to the
jury questions as to the credibility and
wei ght to be given to such testinony.

On appellate review, the test of a
directed verdict is, if under the evidence
as a whole, it would be clearly unreasonabl e
for a jury to find guilt, only then is the
defendant entitled to a directed verdict of
acquittal .?®

KRS 218A. 1432 details the of fense of nmanufacturing
nmet hanphet am ne. The statute provides, in relevant part, as
foll ows:

(1) A person is guilty of manufacturing

met hanphet am ne when he know ngly and
unl awf ul | y:

24 See Schoenbachler, 95 S.W3d at 837 n.10 (“‘[a] ppel | ee argues that these
[insufficiency of the evidence] errors are not preserved for our review since
appel l ant nmade no notion for a directed verdict at any point during the
trial. Odinarily, we would agree with appellee, but a conviction in

vi ol ati on of due process constitutes “[a] pal pable error which affects the
substantial rights of a party” which we nay consider and relieve though it
was insufficiently raised or preserved for our review ") (quoting Perkins v.
Commonweal t h, Ky. App., 694 S.W2d 721, 722 (1985)).

25 Ky., 816 S.W2d 186 (1991).

26 schoenbachl er, supra at 837 (quoting Benham supra at 187).
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(a) Manufactures net hanphet am ne; or

(b) Possesses the chem cals or

equi pnent for the manufacture of
nmet hanphetam ne with the intent to
manuf act ur e net hanphet ani ne. 2’

In Kotila v. Commonweal th, ?® the Supreme Court of Kentucky held

that the | anguage “the chem cals or equipnent” permts a

convi ction under KRS 218A.1432(1)(b) only if the defendant

possesses “all of the chem cals or all of the equi pnent

necessary to manufacture methanphetamni ne.”?°
Farthing faces an arduous task in attenpting to

convince this Court that the evidence introduced by the

27 As previously discussed, Farthing was convicted of manufacturing
net hanphet am ne by conplicity. KRS 502.020 details the el enments of
conplicity. The statute provides, in pertinent part, as foll ows:

(1) A person is guilty of an offense committed
by anot her person when, with the intention
of pronmoting or facilitating the comm ssion
of the offense, he:

(a) Solicits, comrands, or engages in a
conspiracy with such other person to commit
the of fense; or

(b) Aids, counsels, or attenpts to aid such
person in planning or comritting the
of fense; or

(c) Having a legal duty to prevent the

comni ssion of the offense, fails to nake a
proper effort to do so.

28 Ky., 114 S.W3d 226 (2003).

29 |d. at 237. The trial court in the case sub judice did not instruct the
jury on KRS 218A.1432(1)(a), effectively granting a directed verdict of

acquittal on that issue. 1d. at 236. “The proscription against double
jeopardy precludes retrial of the sane offense after a directed verdict of
acquittal.” 1d. at n.1 (citing Commobnwealth v. Millins, Ky., 405 S.wW2d 28,
30 (1966)).

- 13-



Commonweal th at trial was insufficient to support his conviction
for manufacturing met hanphet anmine by complicity.3® Farthing

pl aces a great deal of enphasis on Trooper Arnbrust’s testinony
t hat no amount of anhydrous anmoni a was di scovered during the
search that took place on Novenber 1, 2000. Farthing neglects
to mention, however, that Trooper Arnbrust also testified that
the corrosion on several of the itens seized during the search
was | i kely caused by the process of manufacturing

met hanphet am ne, whi ch necessarily entails the use of anhydrous
amoni a. **  The Conmonweal th was not required to establish that
anhydrous ammoni a was present when the search was perforned in
order to convict Farthing of manufacturing nethanphetam ne by
conplicity under KRS 218A.1432(1)(b). The Conmmonweal th was only
required to establish that Farthi ng possessed anhydrous anmoni a
and the other chem cals necessary to manufacture nethanphetam ne

2

in the recent past,® or that “with the intention of pronoting or

30 See Benham 816 S.W2d at 187.

31 Trooper Arnbrust further testified that the odor of Ether was emanating
fromthe apartnment. FEther is a critical ingredient in the manufacture of
net hanphet am ne via the “Nazi Dope Method.”

32 See Varble v. Commonweal th, Ky., 125 S.W3d 246, 254 (2004)(“[t]estinony
that the odor of anhydrous ammoni a was enmanating fromthe two air tanks and
that the discoloration of the brass fittings was likely caused by exposure to
anhydrous ammoni a was circunstantial evidence that Appellant had, in fact,
possessed anhydrous anmonia in the recent past”)(citing United States v.
Morrison, 207 F.3d 962, 966 (7th Cir. 2000)). We recognize that there are
several different methods for manufacturing nmethanmphetamne. See Kotila, 114
S.W3d at 236. As previously discussed, however, Trooper Arnbrust expl ained
that the itens seized during the search were consistent with the “Nazi Dope
Met hod” of manufacturing nmet hanmphetam ne, which entails the use of anhydrous
amoni a.
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facilitating the conm ssion of the offense, he . . . engaged in
a conspiracy . . . to commt the offense; or [a]ide[d],
counsel [ed], or attenpt[ed] to aid [another] in planning or

"33 The Commonweal th introduced a

conmtting the offense[.]
witten statenment provided by Wl fe which inplicated Farthing
and Springer testified that she had wi tnessed Farthing and Wlfe
manuf act ur e net hanphet am ne on at | east one occasion. In
addition, Springer verified that Farthing was living with Wl fe
in the apartment above the Trading Post on November 1, 2000. 3
While Farthing certainly raised legitimte argunents at tri al
concerning the credibility of Wolfe and Springer, it is well-
settled that credibility and wei ght of the evidence issues are
matters that are within the exclusive province of the jury.® In
sum we are persuaded that the evidence introduced by the
Commonweal th was sufficient to induce a reasonable juror to
bel i eve beyond a reasonabl e doubt that Farthing was guilty of

manuf act uri ng nmet hanphetam ne by conplicity under KRS

218A.1432(1)(b) with respect to the November 1, 2000, incident.3°

3 KRS 502.020(1).

34 gSpringer’s testinony al so placed Farthing at the apartment during the
sear ch.

3% See Conmonwealth v. Smith, Ky., 5 S.W3d 126, 129 (1999).

% Farthing also clains that “there was no testinony that the equi pment
recovered at the scene was sufficient to manufacture methanphetanine.” Wile
we acknow edge that the Comobnweal th’'s expert did not specifically testify
that Farthing possessed “all” of the equi pnent necessary to nmanufacture

net hanphet am ne, we are persuaded that a reasonable juror could conclude from
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Al t hough the Commonwealth’s case is based largely on
circunstantial evidence, it is well-established that “‘[c]rines
may be proved entirely by circumstantial evidence[.]’”?

We now turn to the question of whether the evidence
was sufficient to support Farthing s conviction for possession
of a controlled substance in the first degree by conplicity with
respect to the Novenmber 1, 2000, incident. As previously
di scussed, Trooper Arnbrust testified that several of the itens
found in the apartnent contained white residue. Farthing
contends that since the Cormmonwealth failed to have the residue
tested and failed to introduce any evidence as to the nature of
t he substance, there was insufficient evidence to support the
conviction. W agree. The Commonwealth failed to introduce any
evi dence what soever denonstrating that the white residue found
on several of the items was in fact nethanphetam ne. The
manuf act ure of mnet hanphet am ne invol ves several chem cals, the

conbi nati on of which produces nethanphetam ne. |In addition, the

process often involves the use of various cutting agents.3 In

Trooper Arnbrust’s description of the itens seized on Novenber 1, 2000, and
his testinmony concerning the significance of each itemin the manufacturing
process that the equipment was sufficient to acconplish the task. See
Kotila, 114 S.W3d at 236-37.

3" United States v. Robinson, 161 F.3d 463, 471 (7th Gr. 1998)(quoting United
States v. Townsend, 924 F.2d 1385, 1390 (7th Cr. 1991)). See also G aves v.
Conmonweal th, Ky., 17 S.W3d 858, 862 (2000); and MRay v. Comonweal th,

Ky. App., 675 S.W2d 397, 399 (1984).

% |In fact, Trooper Arnbrust testified that he seized a certain quantity of a
subst ance commonly used as a cutting agent during the manufacturing process.
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sum we sinply cannot conclude that the evidence introduced by
the Comonwealth was sufficient to allow a reasonable juror to
find that the white residue was in fact nethanphetanm ne.
Consequently, we nust reverse Farthing s conviction for
possession of a controlled substance in the first degree with
respect to the Novenber 1, 2000, incident.

Fart hing next contends that the jury was inproperly
instructed on the charge of manufacturing nethanphetan ne by
conplicity. The particular instruction under which Farthing was
convi cted provided as foll ows:

| NSTRUCTI ON NO. 1

You will find the Defendant, Wllie

Leon Farthing, guilty of Manufacturing

Met hanphet am ne by Conplicity under this

Instruction if, and only if, you believe

fromthe evidence beyond a reasonabl e doubt,
all of the follow ng:

A. That in Union County, Kentucky, on
or about Novenber 1, 2000, and
before the finding of the indictnent
herein, he, alone or in conplicity
wi th anot her, possessed chem cals or
equi pnent used in the manufacture of
nmet hanphet am ne;

AND
B. That he intended to use the

chem cal s or equipnent to
manuf act ur e net hanphet am ne. *°

3 Conplicity was defined as foll ows:

I NSTRUCTION NO. 6 -- DEFI N TI ONS
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Farthing contends this instruction was erroneous

pursuant to Kotila, supra, as it did not require the jury to

find beyond a reasonabl e doubt that he, alone or in conplicity

w th anot her, possessed all of the chemcals or all of the

equi pnent necessary to manufacture nethanphetamne. Wile

Fart hing concedes that he failed to preserve this issue for
appel l ate review by objecting to the instruction that was given
to the jury,? he nevertheless urges us to reviewthis issue as a
pal pabl e error pursuant to RCr 10. 26.

“A pal pabl e error is one which affects the substantia
rights of a party and relief may be granted for pal pable errors
only upon a determnation that a manifest injustice has resulted
fromthe error. This means, upon consideration of the whol e
case, the reviewi ng court rnust conclude that a substantia
possibility exists that the result would have been different in

n 41

order to grant relief. For an error to be pal pable, it nust

Conplicity — means that a person is guilty of an

of fense comm tted by another person when, with the
intention of pronoting or facilitating the commi ssion
of the offense, he solicits, commands, or engages in
a conspiracy with such other person to conmit the

of fense, or aids, counsels, or attenpts to aid such
person in planning or conmitting the offense.

40 See, e.g., Blades v. Commonweal th, Ky., 957 S.W2d 246, 249 (1997) (“a
party cannot assign error to instructions unless that party ‘nmakes a specific
objection to the giving or failure to give an instruction before the court
instructs the jury, stating specifically the matter to which he objects and
the ground or grounds of his objection”” (quoting Chunbler v. Commonweal t h,
Ky., 905 S.W2d 488, 499 (1995)). See also RCr 9.54(2).

4 Partin v. Conmonwealth, Ky., 918 S.W2d 219, 224 (1996).
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have been “easily perceptible, plain, obvious and readily
noti ceabl e. " %

However, when new precedent has changed the law, it is
i npossi ble for an appellate court to hold the trial court’s
action in applying the previous case | aw to have been pal pabl e
error. A new decision should not be applied retroactively
unl ess the issue was properly preserved for appellate review 3
As the Superior Court of Pennsylvania has stated in a simlar
context, “in determ ning whether a party should be given the
benefit of retroactive application of a change in the |aw upon a
particul ar issue, the controlling question is whether the
reasoni ng of the new decision was urged as the basis for relief

inthe trial court by that party[.]”*

As previously discussed,
Farthing failed to object at trial to the instruction that was

given in the case sub judice. Thus, not only was any error not

pal pabl e, but also no manifest injustice has occurred. *°

42 Burns v. Level, Ky., 957 S.W2d 218, 222 (1998) (citing Black’s Law
Dictionary (6th ed. 1995).

4 1d. Farthing s case was pending on direct review when Kotila was deci ded.

4 Commonweal th v. McM I lan, 545 A 2d 301, 308 (Pa.Super.Ct. 1988) (citing
Conmmonweal th v. Hernandez, 446 A 2d 1268, 1271 (Pa. 1982)). See also Snith
v. State, 598 So.2d 1063, 1066 (Fla. 1992) (“[t]o benefit fromthe change in
| aw, the defendant nust have tinely objected at trial if an objection was
required to preserve the issue for appellate review').

4 Farthing cites Giffith v. Kentucky, 479 U S. 314, 328, 107 S.Ct. 708, 93
L. Ed. 2d 649 (1987), for the proposition that “a new rule for the conduct of
crimnal prosecutions is to be applied retroactively to all cases, state or
federal, pending on direct review or not yet final, with no exception for
cases in which the newrule constitutes a ‘clear break’ with the past.”
Farthing' s reliance on Giffith is msplaced, however, as Giffith applies
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Fart hi ng next asserts that the trial court erred by

consolidating the indictnents in the case sub judice for trial.

We di sagree. Pursuant to RCr 6.18 and RCr 9.12, a trial court
may join offenses for trial which are simlar in character or

are based on the sane acts connected together or constituting

6

parts of a conmon schene or plan.*® A decision to join or sever

charges for trial is within the sound discretion of the tria

court and will not be disturbed on appeal absent a “‘show ng of

a clear abuse of discretion and prejudice to the defendant.’”*

“A significant factor in identifying such prejudice is the
extent to which evidence of one offense would be adm ssible in a

trial of the other offense.”*®

only to rules of crimnal procedure that are grounded on the United States
Constitution. See, e.g., People v. Sexton, 580 N.W2d 404, 410 (Mch. 1998);
Farbotnik v. State, 850 P.2d 594, 602 (Wo. 1993); and People v. Carrera, 777
P.2d 121, 142 (Cal. 1989). Cf., Snith, 598 So.2d at 1066 (adopting Giffith
for all new rules regardl ess of whether the newrule is of constitutiona
origin provided that the issue was preserved for appellate review). The
Supreme Court of Kentucky's holding in Kotila turned on the Court’s
interpretation of KRS 218A.1432(1)(b). See Kotila, 114 S.W3d at 237
(“[w het her a conviction under [KRS 218A.1432(1)(b)] requires possession of
all (as opposed to any) of the chemicals or equipnent necessary to
manuf act ure et hanmphet am ne under sone nanufacturing process is a matter of
statutory construction” [enphasis original]). Sinply put, Kotila was deci ded
on state | aw grounds. Consequently, we are not bound by Giffith.

4 See Harris v. Conmonweal th, Ky., 556 S.W2d 669, 670 (1977). RCr 9.16
provides that a trial court nust grant separate trials if it appears that a
j oi nder of offenses would be prejudicial to the defendant.

47 Cannon v. Conmonweal th, Ky., 777 S.W2d 591, 597 (1989)(quoting Seay V.
Commonweal th, Ky., 609 S.W2d 128, 131 (1981)).

48 Rearick v. Commonweal th, Ky., 858 S.W2d 185, 187 (1993)(citing Spencer v.
Conmonweal th, Ky., 554 S.W2d 355 (1977)).
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We are persuaded that the evidence relative to the
Novenber 1, 2000, incident would have been adm ssible in a
separate trial concerning the January 16, 2001, incident. This
evi dence woul d have been adm ssible, not as Farthing
m scharacterizes it, as proof of crimnal disposition, but
rather, as proof of a simlar course of conduct or common schene
or plan.* Consequently, we cannot conclude that the trial court
abused its discretion by consolidating the indictnents in the

case sub judice for trial

In closing, Farthing contends that the trial court
abused its discretion by preparing the final judgnent and
sentence in his case prior to the sentencing hearing. This
argunment merits little attention as Farthing has failed to
produce any evi dence what soever indicating that the trial court
prepared the final judgnment and sentence prior to the sentencing
heari ng.

Based on the foregoing reasons, Farthing s conviction
for possession of a controlled substance in the first degree by
conplicity wwth respect to the Novenber 1, 2000, incident is

reversed and his remaining convictions are affirmed.

4 Al of the offenses for which Farthing was tried were closely related in
character, circunstance and tine. See Comopnwealth v. Collins, Ky., 933
S.W2d 811, 816 (1996)(“this Court has held that joinder is proper where the
crimes are closely related in character, circunstance and time” [citations
omitted]). Wth the exception of the nisdeneanor paraphernalia charge, all
of the offenses for which Farthing was tried involved the manufacture,
trafficking, or possession of nethanphetamne. |In addition, each offense

i nvol ved Farthing' s alleged acconplice, Conrad Wl fe.
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ALL CONCUR.
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