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BEFORE: DYCHE, JOHNSON, AND PAI SLEY, JUDCES.
DYCHE, JUDGE. In June 1992 Al bert Janes Voute Ill was indicted
for first degree escape and first degree assault for assaulting
a female prison guard in order to escape fromthe Warren County
Regi onal Jail three nonths prior. Voute entered a plea to the
anmended charges of attenpted escape and fourth degree assault.
He received el even nonths’ incarceration for these m sdeneanor
convictions. They were ordered to run concurrently with each
other and with sentences originating in Metcal fe County,

Kent ucky, and New York.



In 2002 Voute filed a notion for postconviction
relief, arguing that his 1992 convictions were used inproperly
to enhance the sentence he was then serving in Texas. He
mai ntai ned that at the tinme of his guilty plea he was not
advi sed that the sentences could be used subsequently for
enhancenent purposes under the Federal Sentencing Cuidelines.
Hi s appoi nted counsel |ater supplenented Voute’'s pro se notion
to argue that the conviction was infirm because the plea
colloquy formlacked information that Voute was advi sed that he
was waiving his right to confront his accusers. The Warren
Crcuit Court denied relief, and Voute appeals.

We agree with the trial court that Voute's notion is
untimely. See RCr 11.42(10) and CR 60.02. Mbreover, the
vi deot ape of the plea colloquy has been destroyed pursuant to
t he housekeepi ng policies of the Kentucky Adm nistrative Ofice
of the Courts. Thus by his own delay Voute has kept the record

from being conplete. Comonweal th v. Thonpson, Ky., 697 S.W2d

143, 145 (1985). He cannot now conplain that the record does

not conport with Boykin v. Al abama, 395 U S. 238 (1969).

Most inportantly, however, is the fact that Voute has
failed to establish that, but for the alleged deficiency in the
proceedi ngs, the outcone woul d have been different, nanely, that
he woul d have not entered guilty pleas to the m sdeneanors but

i nstead have insisted on going to trial for two felonies
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carrying the possibility of twenty year sentences. Hill v.

Lockhart, 474 U. S. 52 (1985); accord Sparks v. Comonweal t h, Ky.

App., 721 S.W2d 726 (1986). The trial court correctly denied
Voute' s requested relief.

The order of the Warren Circuit Court is affirned.
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