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BEFORE: BUCKI NGHAM M NTON, AND TAYLOR, JUDGES.

BUCKI NGHAM JUDGE: WIlliam Virgil was convicted in the Canpbel
Circuit Court in 1988 of a brutal nurder and was sentenced to 70
years in prison. H s conviction was upheld on appeal by the

Kent ucky Supreme Court. See Virgil v. Commonweal th, No. 88-SC

844- VR, rendered May 24, 1990 (not to be published).
Post convi ction notions pursuant to RCr! 11.42 were |ater nmade and

deni ed.

! Kentucky Rules of Crimnal Procedure.



On August 27, 2002, Virgil filed a petition for
declaration of rights in the circuit court pursuant to KRS?
418.040. The petition alleged that he had been convicted
because of perjured testinony, that he had therefore been denied
a fair trial, and that his conviction should be vacated or
reversed. 1In his petition Virgil focused on the trial testinony
of Joe Wonmack who testified that Virgil told himwhile they were
cellmates in an Chio prison that he had conmtted the crine.

The circuit court denied the notion in an order entered on
Cctober 1, 2002, and this appeal by Virgil foll owed.

KRS 418. 040 states as foll ows:

In any action in a court of record of this

commonweal t h havi ng general jurisdiction

wherein it is nmade to appear that an actua

controversy exists, the plaintiff my ask

for a declaration of rights, either alone or

with other relief; and the court may nake a

bi ndi ng decl aration of rights, whether or

not consequential relief is or could be

asked.

“Questions already thus adjudicated by a court having
jurisdiction of the subject-matter and the parties, cannot
thereafter be the subject between such parties and their privies
of “an actual controversy,’” within the nmeaning of those terns in

sections 1 and 6 of the Declaratory Judgnment Act.” Shearer &

Ransey v. Backer, 207 Ky. 455, 269 S.W 543, 545 (1925).

2 Kent ucky Revised Statutes.



The questions surroundi ng Wonmack’ s testinony have been
resol ved previously during this litigation. Thus, there is no
“actual controversy” to be resolved. Therefore, the circuit
court correctly determned that Virgil may not seek relief under
KRS 418. 040.

The order of the Canpbell G rcuit Court is affirned.
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