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BEFORE: EMBERTON, CHI EF JUDGE, BARBER AND DYCHE, JUDGES.
DYCHE, JUDGE: The city of Henderson Fire Departnent appeals
froma decision of the Wirkers’ Conpensation Board that affirned
an opinion of an adm nistrative |aw judge. The ALJ awarded
permanent partial disability benefits to Nathan E. Stone for a
| ow- back injury, but refused to carve out a portion of Stone’s
disability as pre-existing active inpairnent. W affirm

Stone is enployed as a firefighter for the Henderson

Fire Departnent. On October 28, 2001, Stone injured his | ower



back while lifting a corpse onto a backboard. During this
event, Stone felt a twnge in his back and, by the tinme his
shift ended the next norning, he could barely wal k. Stone also
felt severe back pain that radiated into his left leg. Stone
underwent surgery after an MRl revealed a |arge, herniated disc.
After surgery, Stone returned to work with no restrictions.

The major issue litigated by the parties herein was
whet her Stone possessed a pre-existing active inpairnent. The
Henderson Fire Departnent submtted evidence that Stone had back
problens prior to the October 28, 2001 incident. First, Stone's
supervisor, Lt. Jeffery Strader, testified that he worked with
Stone on the day of the alleged injury. Lt. Strader indicated
that Stone appeared to be fine during the shift, but Stone did
mention that his back hurt. Lt. Strader also testified that,
prior to Cctober 28, 2001, Stone regularly conplained of back
pain. Further, Lt. Strader noted that Stone failed to nention
that he felt the twinge in his back after lifting the corpse.

Lt. Strader did not know of Stone’s injury until the next day.

The enpl oyer also relied on the nedical report of Dr.
Bart Goldman. |In his nedical records, Dr. Goldman noted that
Stone reported stiffness in his |ower back one year prior to the
l[ifting incident. Dr. Goldman also indicated that the stiffness
was treated and appeared to have subsided until Cctober 28,

2001. Wth the surgery, Dr. Goldman believed that Stone had a



| unbar DRE Category 3 inpairnment with objective signs of
radi cul opathy. Dr. CGoldnman assigned a 10% whol e person

i npai rment, but noted that Stone would have received a 5% whol e
person i npairnment based on non-verifiable radicular conplaints
had he been evaluated then. Thus, Stone’s inpairnent rating for
the Cctober 28, 2001 injury was actually 5%

Dr. Bryant Bloss also treated Stone for | ower back
pain in Decenber 2000. Dr. Bloss diagnosed |unbar facet
syndrone and degenerative disc disease and interpreted x-rays as
showi ng m nor spondyl osis present at the L4/L5 and LD/ S1 | evel s,
with nost of the charges being at L4/L5. Dr. Bloss nedical
records indicate periods of inprovenent and exacerbati on of
Stone’s condition during his treatnent. Dr. Bloss treated Stone
28 tinmes, but Stone conplained of pain radiation in the | ower
extremties only five tinmes. Two notes in January 2001 refer to
| oner back pain radiating in both posterior thighs, and notes
from February 2001 indicate pain in the left hanstring area.

The final six entries do not nmention any radi cular conpl aints.

During his testinony, Stone acknow edged havi ng | ower
back problens from Decenber 2000 to March 2001. Stone deni ed
m ssing work during this period because of these back problens.
In fact, on Cctober 27, 2001, Stone lifted a five-year old and a

seven-year old at the sanme tinme with no problem



Dr. Harold C. Cannon was Stone’s treating physician
for this injury. Dr. Cannon’s nedical records noted that Stone
conpl ai ned of severe left leg pain that began after lifting a
patient onto a gurney. Dr. Cannon di agnosed Stone with left
L5/ S1 herniation and recomended surgery, which was successfully
performed on Novenber 27, 2001. 1In a letter dated Novenber 27,
2001, Dr. Cannon stated that Stone’s condition apparently
started with a lifting incident regarding a patient. On
Decenber 10, 2001, Dr. Cannon found that Stone’s |eg pain had
i nproved and rel eased Stone to return to work with no lifting
over 20 pounds. Dr. Cannon, on January 22, 2002, rel eased Stone
to return to his duties with no restrictions.

Dr. Tinsely Stewart al so exam ned Stone. Dr.
Stewart’s exam nation reveal ed decreased | eft ankle reflex,
positive straight leg raising on the left, no spasm m ni nal
t ender ness and decreased range of notion. Dr. Stewart assigned
a 13% i npairnment rating to Stone.

After considering the evidence found within the
record, the ALJ found that Stone proved that his back condition
was related to the October 28, 2001 incident. |In support of
this conclusion, the ALJ stated that the record indicated that
Stone did not have any serious |ower back problens prior to the
work-related injury. However, Stone’'s testinony, Dr. Cannon’s

nmedi cal records and Dr. Gol dman’s assessnent of a 10% disability
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denonstrated that Stone did suffer froml ower back problens
after Cctober 28, 2001. Wiile accepting Dr. Goldnman’s
inmpairnment rating as credible, the ALJ rejected Dr. Goldman’s
di agnosis of a 5% pre-existing condition. The ALJ rul ed that
Dr. Goldman’s assessnent of a pre-existing condition was not
credi bl e because:

[I]n order to qualify for a DRE Category 2

i npai rment, a patient nust have findings
“conpatible with a specific injury.” There
is no indication in any of the nedica
records or in Stone’s testinony that the
probl enms Stone had in the winter of 2001
were the result of a specific injury. 1In
fact, the records indicate that Stone's
synptons at that tine appeared gradually and
were not the result of a specific injury.
Furthernore, the Adm nistrative Law Judge
notes that, on page 379, the Cuides state
that the ROM nethod is to be used when a[n]

i mpai rment is not caused by an injury.
Therefore, Dr. CGoldman [sic] use of the DRE
to determne a pre-existing inpairnent is

i nappropriate. Finally, under the whole man
doctrine, the Adm nistrative Law Judge finds
that the entirety of Stone’ s current
impairment and related disability is rel ated
to the injury of QOctober 28, 2001.

On appeal, the Board affirmed the AL)' s decision. This
petition for review foll owed.
We note that our review of decisions fromthe Wrkers’

Conpensation Board is to be deferential. |In Wstern Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685, 687-688 (1992), the

Kent ucky Supreme Court outlined this Court’s role as follows:



The function of further review of the
[Board] in the Court of Appeals is to
correct the Board only where the the [sic]
Court perceives the Board has overl ooked or
m sconstrued controlling statutes or
precedent, or commtted an error in
assessing the evidence so flagrant as to
cause gross injustice.

A claimant in a workers’ conpensation action bears the
burden of proving every essential elenment of his cause of

action. Snawder v. Stice, Ky. App., 576 S.W2d 276 (1979).

Since Powel |l was successful before the ALJ, the question on
appeal is whether substantial evidence supports the ALJ s

conclusion. WIf Creek Collieries v. Ctum Ky. App., 673 S. W 2d

735 (1984). Substantial evidence is evidence which, when taken
alone or in light of all the evidence, has probative value to
i nduce conviction in the mnd of a reasonable person. Bow i ng

v. Natural Resources and Environnental Protection Cabinet, Ky.

App., 891 S.W2d 406, 409 (1994), citing Kentucky State Racing

Conmin v. Fuller, Ky., 481 S.W2d 298, 308 (1972).

As the finder of fact, the ALJ has the sole authority
to assess and to evaluate the quality, character, and substance

of the evidence. Square D Co. v. Tipton, Ky., 862 S.W2d 308

(1993). The ALJ mmy reject any testinony and believe or
di sbel i eve various parts of the evidence, regardl ess of whether
it comes fromthe sane witness or the sane adversary party’s

total proof. Hall’'s Hardwood Floor Co. v. Stapleton, Ky. App.,




16 S.W3d 327 (2000). Mere evidence contrary to the ALJ' s
decision is not adequate to require reversal on appeal.

Whittaker v. Rowl and, Ky., 998 S.W2d 479, 482 (1999). In order

to reverse the ALJ's decision, it nust be shown that no

substanti al evidence supports that decision. Special Fund v.

Francis, Ky., 708 S.W2d 641 (1986). Cuided by these |ega
principles, we turn to this enployer’s assertions of error.

First, the Henderson Fire Departnent argues that the
Board erred in affirmng the ALJ's finding that Stone did not
have a pre-existing inpairnment. Further, this enpl oyer asserts
t hat the medical evidence fromDr. Goldman indicates that Stone
had a 5% pre-existing inpairnment. W disagree.

The nedi cal evidence presented to the ALJ sinply does
not conpel a finding of a pre-existing inpairnment. Medica
records fromDr. Bloss show that Stone had | unbar facet syndrone
and degenerative |lunbar disc disease, especially at L4/L5, in
Decenber 2000. Stone received treatnent for back pain from
Decenber 2000 until March 2001. The ALJ further noted that
St one endured both periods of inprovenent and exacerbation of
his synptonms during this treatnment. There is, however, no
nmedi cal evidence in the record establishing that Stone had
conpl aints concerning his |ower back from March 2001 unti |
Cct ober 28, 2001. Wile there is conflicting lay testinony

concerni ng whet her Stone possessed continuing | ower back
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conplaints after March 2001, the ALJ was free to choose which
evi dence was nore convincing concerning this issue. Here, the
ALJ gave nore weight to Stone's testinony and found that Stone
did not have a serious condition until the Cctober injury.

The ALJ al so consi dered a nunber of factors when he
determned that Dr. Goldman’s assessnent was not credible.
First, the ALJ was not persuaded that Stone continued to have
radi cul ar conpl aints foll ow ng February 2001. Substantia
medi cal evi dence supported a finding that that the condition in
Oct ober 2001 was a specific injury that had not previously
caused Stone to conplain of pain. Also, the testinony from
Stone and his supervisors denonstrates that Stone had not ni ssed
work as a result of any back condition and had not received
nmedi cal treatnment for any extended period of tine prior to
Cct ober 28, 2001. Moreover, Dr. CGoldman’s opinion expresses
nmere specul ation as to what inpairnment Stone m ght have received
had he been rated in February 2001. Dr. Goldman’s rating only
i ndi cated that radicular conplaints could have exi sted ei ght
nonths prior to the work injury. Mreover, no evidence exists
supporting the presence of radicular conplaints i nmediately
prior to Cctober 2001. Fromthis evidence, we believe the ALJ
could reasonably find Dr. Goldman’s opinion |acks credibility.
Thus, the Board correctly found that the evidence does not

conpel a finding of any prior disability.
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The Henderson Fire Departnent al so argues that the ALJ

i nproperly conducted an i ndependent analysis of the AVMA Cui des

in assessing weight and credibility to be accorded to Dr.

ol dman’ s assessnent of a pre-existing inpairnent. W disagree.
I n Kentucky, the process of determ ning pernmanent

partial disability benefits begins with an inpairnent rating

under the AVA CGuides. KRS 342.730(1)(b). The assignnment of an

i mpai rment rating under the AMA Guides is a nedical finding.

Cenerally, ALJs are prohibited fromdeterm ning whether a
physician’s cal cul ation of inpairnment is valid upon an

i ndependent review of the AVA CGuides. See Newberg v. Garrett,

858 S.wW2d 181 (1993); Wight v. Hopgood M ning, Ky., 832 S. W2d

884 (1992); watkins v. Anmpak M ning Co., Ky. App. 834 S.W2d 699

(1992). Accordingly, the ALJ cannot independently cal cul ate an
impairment rating or recalculate the rating of a particular
physician in order to arrive at a new disability rating.

Here, the ALJ did not recalculate any disability
rating Dr. Goldman assigned to Stone. Rather, the ALJ accepted
Dr. CGoldman’ s whol e body assessnent rating and conducted his own

review of the AMA Guides to determine only if Dr. Goldman’s

assessnment of a 5% pre-existing active disability corresponded
with the accepted nmethods of determ ning a worker’s inpairnment
rating. This review by the ALJ is proper since the evidence

herei n provided no indication of any prior, specific injuries to
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Stone’s back. In fact, Dr. Goldman’s assessnent rating was
subject to further scrutiny after the ALJ found that Stone’s
prior back condition appeared gradually and was not caused by a

specific injury. At this point, the ALJ reviewed the AVA Gui des

and determ ned that Dr. Col dman used the DRE nethod instead of
the preferred range of notion nethod to determ ne Stone’s pre-
existing inmpairment rating. No court in this Comobnweal th has
ruled that an ALJ is denied this nuch authority. Sinply because

the application of the AVA CGuides is nedical in nature does not

prevent an ALJ fromreviewing the AMA CGuides to ensure that a

physi ci an used the correct nmethod to assess a worker’s
disability rating. To rule otherwise not only defies common
sense, but strips the ALJ of his authority to determ ne the
wei ght and credibility to be accorded to any physician’s
testimony concerning a disability inpairnment rating. Thus, we
believe the ALJ properly rejected Dr. Gol dnan’s assessnent of
Stone’ s pre-existing active inpairnent.

The judgnent of the Workers’ Conpensation Board is

af firmed.
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