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BEFORE: NMcANULTY AND SCHRODER, JUDGES: AND HUDDLESTON, SENI OR
JUDGE. !

SCHRODER, JUDGE. This is an appeal froman order of the Kenton
Circuit Court denying the appellant’s pro se notion for
extraordinary relief pursuant to CR 60.02(f). Because the

i ssues raised herein should have properly been raised in either
appel lant’ s direct appeal or the appellant’s notion pursuant to

RCr 11.42, we affirm

! Seni or Judge Huddl eston sitting as Special Judge by assignnent of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and KRS
21. 580.



Mark Cole was found guilty of assault in the first
degree and assault in the second degree in 1987, followi ng a
jury trial. Wth the verdict, the jury nade the reconmendati on
that the two sentences be run concurrently. However, at
sentencing, the trial court sentenced M. Cole to twenty years
for the first-degree assault charge and ten years for the
second- degree assault charge, to be run consecutively. M. Cole
filed a direct appeal, which was denied. M. Cole subsequently
filed a notion pursuant to RCr 11.42, alleging ineffective
assi stance of counsel; that notion was also denied. M. Cole
appeal ed, and this Court affirmed. In 2002, M. Cole filed the
present notion, seeking relief pursuant to CR 60.02(f). M.
Col e argues that his right to a fair trial was violated where
the trial court allowed the jury to hear testinony regarding
parole eligibility and where it failed to informthe jury that
their recommendati on as to sentencing was not necessarily going
to be followed by the court.

CR 60.02(f) provides relief froma final judgnment
where the basis for relief is of an “extraordinary nature.” M.
Col e argues that the failure to informthe jury that the court
woul d not be bound by their sentencing recommendati on amounts to
an extraordinary circunstance warranting relief, as contenpl ated
by CR 60.02(f). The Kentucky Suprenme Court, in GoSs V.

Commonweal th, Ky., 648 S.W2d 853, 856 (1983), explained that CR

60. 02 provides for “relief that is not available by direct

appeal and not avail able under RCr 11.42.” |In the present case,



both a direct appeal and a RCr 11.42 notion have been fil ed,
deni ed, and appeal ed. The factual basis of the present appeal
was known and available to M. Cole at the tine of sentencing,
and shoul d have been raised in one of the previous appeals. CR
60.02 is available only to raise those issues that cannot be

rai sed in other proceedings. MQeen v. Comonweal th, Ky., 948

S.W2d 415 (1997). Relief under CR 60.02 is, therefore, not
avai | abl e.
For the foregoing reasons, the judgnent of the Kenton

Circuit Court is affirned.
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