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PAI SLEY, JUDGE. This is an appeal froma judgnent entered by

the Henry Circuit Court followng the court’s entry of summary
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Kent ucky Constitution and KRS 21. 580.



judgnent as to the civil liability clains agai nst appell ant
which held himliable for the assault and battery of appell ee,
MM, and which resulted in a jury award of $200, 606.70 in
damages. Appellant clains that the judgnent should be reversed
and remanded for the reasons that (1) sunmary judgnent as to the
liability clains against himfor assault and battery was
i nproper, (2) the punitive damages award was excessive, (3) the
trial court should have declared a mstrial and granted a new
trial due to appellees’ alleged m sconduct, and (4) the tria
court should have granted a new trial due to alleged juror
m sconduct. For the foll ow ng reasons, we affirm

In April 2001, appellant was arrested and charged with
first degree sexual abuse, intimdating a wtness, and
di stributing obscene matter to a mnor. The charges resulted
froman incident during which appellant engaged in inproper
t ouchi ng of appellees’ mnor daughter, MM, displayed
por nographic material to MM, and threatened to hurt MM if
she reported the incident to anyone. Approximtely one year
| ater, appellant pled guilty to all three charges and was
sentenced to five years’ inprisonnent.

Fol l owi ng appellant’s guilty plea, MM’'s parents
filed an action on behalf of thenselves and MM, asserting
cl ai rs agai nst appellant for assault, battery, and outrage, as

wel |l as for various other clains that were eventually di sm ssed.
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As to the issue of liability, the court granted sunmary judgment
to appellees after concluding that appellant’s guilty pleas to
the crimnal charges precluded himfromrelitigating that issue.
The sol e i ssue of damages was submitted to a jury, which
returned a verdict of $50,000 for battery, $50,000 for assault,
$606. 70 for out-of -pocket expenses, and $100,000 in punitive
damages. Appellant’s notion to alter, anmend, or vacate, or
alternatively to award a new trial, was denied. This appeal

f ol | owned.

Appellant’s first argunment is that the trial court
erred by granting appellees’ notion for summary judgnment on the
assault and battery clains. W disagree.

It is well settled in Kentucky that the standard for
summary judgnent requires a novant to “show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnment as a matter of |aw Commonweal th v.

Wiitworth, Ky., 74 S.W3d 695, 698 (2002). See CR 56.03.

Mor eover, “[Db]ecause summary judgnent involves only |ega
guestions and the existence of any disputed nmaterial issues of
fact, an appellate court need not defer to the trial court’s

decision and will review the issue de novo.” Lewis v. B &R

Cor poration, Ky. App., 56 S.W3d 432, 436 (2001).

Here, the trial court granted appellees’ summary

judgnment notion after finding that under the principles of res
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judicata, appellant was estopped fromdenying liability for the
assault and battery of MM due to his guilty pleas to the

rel ated charges of first degree sexual abuse, distributing
obscene matter to a mnor, and intimdating a w tness.

Appel | ant asserts, however, that sunmary judgnent was i nproper
because al though his guilty pleas were adm ssible, they were not
conclusive as to civil liability, and he shoul d have been

all onwed to explain his plea.

Several cases appear to establish conflicting | ega
rules relating to the issue of res judicata. At |east one
commentator has opined that “[i]t is arguable that no other
doctrine within the field of civil procedure causes as much
confusi on anong | awers and the Courts as does res judicata.”

Gregory M Bartlett & Margaret M Maggio, Cvil Procedure

Survey, 28 N Ky.L.Rev. 316, 348 (2001). Res judicata is defined
as the “[r]Jule that a final judgnent rendered by a court of
conpetent jurisdiction on the nerits is conclusive as to the
rights of the parties and their privies, and, as to them
constitutes an absolute bar to a subsequent action involving the
sane claim demand or cause of action.” BLACK S LAw DicTionary 1305
(6'" ed. 1990). Further, “the rule of res judicata does not bar
an action unless there is an identity of parties, identity of
causes of action, and the prior action was decided on its

nerits.” Moore v. Commonweal th, Ky., 954 S.W2d 317, 318 (1997)
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(citation omtted). See also Muntgonery v. Tayl or-Geen Gas

Co., 306 Ky. 256, 206 S.W2d 919 (1947).
Until recently, courts generally found res judicata to
be i napplicable to cases simlar to the one now before us and

instead followed the reasoning set forth in Race v. Chappell

304 Ky. 788; 202 S.W2d 626, 628 (1947), which held that

[o]rdinarily a judgnment in a crimna
transacti on cannot be received in a civil
action to establish the truth of the facts
on which it was rendered, but where the
defendant in the crimnal case pl eaded
guilty, and the record showi ng such plea is
offered in evidence in a civil action

agai nst him growi ng out of the sane

of fense, the judgnent is adnmitted, not as a
j udgnent establishing a fact, but as a

decl aration or adm ssion agai nst interest
that the fact is so. However, the defendant
may testify as to the circunstances under
whi ch the plea was nade and explain the
reasons for such plea.

(GCtation omtted.) See also Johnson v. Tucker, Ky., 383 S.W2d

325 (1964). Likew se, convictions which did not involve guilty
pl eas, were admtted by the courts as “prinma facie (permtting
expl anation or rebuttal) but not conclusive evidence.” Harl ow
v. Dick, Ky., 245 S.W2d 616, 618 (1952).

Appel | ant argues that because our highest court has
not explicitly held otherwi se, the state of the | aw regardi ng
res judicata has remai ned unchanged. He clains, therefore, that
summary judgnent was i nproper because his guilty pleas in the

crimnal action were not conclusive as to his liability in the
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civil action, and that he should have been allowed to explain
his plea to the jury. However, appellant fails to acknow edge
the fact that the doctrine of res judicata has changed

consi derably since the rendition of the above cited cases. Mst
not abl e was the expansion of res judicata to include collatera
estoppel, or issue preclusion, which does not require nutuality

of the parties. Mre specifically, in Sedley v. Cty of Wst

Buechel , Ky., 461 S.W2d 556, 559 (1970), the Kentucky Suprene
Court stated:

It is true that Kentucky has subscri bed
basically to the rule which pernmits only
parties to the forner action, and their
privies, to plead res judicata, and which
requires “rmutuality” in the application of
the rule. Many jurisdictions, however, have
adopted the doctrine of “claimpreclusion”
or “issue preclusion” under which a person
who was not a party to the forner action nor
in privity with such a party nmay assert res
judicata against a party to that action, so
as to preclude the relitigation of an issue
determined in the prior action. . . . The
“preclusion” doctrine seens reasonable to us
and we shall adopt it.

(Gtations omtted.)

As the doctrine of collateral estoppel continued to
evol ve, the Kentucky Supreme Court recogni zed that
determ nations of fact that are essential to the decision in a
prior proceeding also are conclusive in subsequent proceedings.

Gregory v. Commonweal th, Ky., 610 S.W2d 598, 600 (1980). The

court explained that “[c]ollateral estoppel, or issue

-6-



preclusion, is part of the concept of res judicata and serves to
prevent parties fromrelitigating issues necessarily determ ned

in a prior proceeding.” 1d. at 600 (citing Sedl ey, supra,

Barnett v. Commonweal th, Ky., 348 S.W2d 834 (1961). Further,

the court specifically recognized that coll ateral estoppel could
be applied froma crimnal to a civil proceeding. 1d. at 600.
This court subsequently foll owed Gegory and Sedl ey in hol ding
that “[t]here is no question but that a crimnal conviction can
be used for purposes of collateral estoppel in a later civil

action.” Roberts v. WIlcox, Ky. App., 805 S.W2d 152, 153

(1991) (citing May v. O dfield, 698 F. Supp. 124 (E D.Ky. 1988)).

The rationale underlying this nodern use of collatera

estoppel was clearly explained in Gossage v. Roberts, Ky. App.,

904 S.W2d 246 (1995), which found that in a civil action, the
appel l ant was collaterally estopped fromrelitigating an issue
concerning his act of shooting two wormen whil e under the

i nfl uence of prescription nedications, as causation had al ready
been established in his crimnal case. The court found the
reasoning of an Illinois case to be particularly persuasive:

There is no question that plaintiff had a
full and fair opportunity in the [prior
crimnal] proceeding to litigate the issue
of whether his actions were the result of an
i nvol untary induced state of intoxication.
Plaintiff voluntarily, intelligently, and
knowi ngly wai ved the issue and entered his
plea of guilty. On the incentive to
litigate question, a person faced with the
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potential of being sentenced to a
substantial termin prison has every
incentive to interpose a defense that would
constitute a conplete defense to the crines
he is charged with commtting.

The cl earest case for such an estoppe
is where a defendant pleads guilty to a
substantial crimnal charge and then
seeks in civil litigation concerning

t he sane transaction to assert that he
did not conmt the crimnal act.

Id. at 249 (quoting Bulfin v. Ei Lilly & Conpany, 244

[11.App.3d 785, 185 Ill. Dec. 269, 614 N E.2d 403, 407 (1
Dist.1993) (citation ontted)).

Next, the Kentucky Supreme Court noted in More, 954
S.W2d at 320, that “[w]hile the subject of collateral estoppel
or issue preclusion, has not been addressed by this Court
recently, it remains a viable doctrine in this Conmonweal th.”
May, supra, lends further support to the proposition that a
prior crimnal conviction can be conclusive of civil liability
under proper circunstances. The defendant in that case had
previ ously been convicted of tanpering with odoneters. The
plaintiff brought an action seeking damages due to alterations
to an odoneter of a car that he had purchased fromthe
defendant. The court found that the defendant was collaterally
estopped fromrelitigating the issue of liability.

Finally, according to 47 Am Jur. 2d Judgnents



8§732-8733 (1995), the nodern trend anong other jurisdictions is
to treat crimnal convictions conclusively as to subsequent
proceedi ngs when the factors of collateral estoppel are net.
“Under the nodern approach, a judgnent of conviction precludes
the defendant from denying the allegations in a subsequent civil
conplaint as to issues that were actually litigated and

adj udicated in the prior crimnal proceeding.” Id. 8733, at
210-211. “GCenerally, the higher standard of proof and numerous
safeguards in crimnal proceedings are given as rationale for
the rule allow ng judgnments in crimnal proceedings to have a
preclusive effect in subsequent civil actions.” Id. 8732, at
209. In addition, preclusive effect is nore often applied when,
as here, the prior crimnal proceeding “involved a ‘serious

of fense’ so that the defendant was notivated to fully litigate
the charges.” 1d. 8733, at 212.

After thorough consideration of this issue, we
conclude that although Race and Harl ow have not been explicitly
overrul ed, nore recent cases clearly hold that the reasoni ng of
t hose cases has been replaced with a new rule of |aw which
prevents a civil defendant fromrelitigating an issue that was
necessarily decided against himin a prior crimnal action. 1In
keeping wth the idea that the “doctrines of res judicata and
i ssue preclusion are based on rules of justice and fairness,”

Revenue Cabi net, Commonweal th of Kentucky v. Samani, Ky. App.,
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757 S.W2d 199, 202 (1988) (citations omtted), several factors
must be considered, including “(1) identity of issues; (2) a
final decision or judgnment on the nerits; (3) a necessary issue
with the estopped party given a full and fair opportunity to
litigate;, (4) a prior losing litigant.” Mdore, 954 S.W2d at

319 (citing Sedley, supra). See also Yeoman v. Comonweal th,

Ky., 983 S.W2d 459 (1998).

Here, both the crimnal and the civil cases agai nst
appel I ant invol ved the issue of whether he engaged in the sexua
abuse of MM Appellant’s guilty plea is certainly a fina
decision on the nmerits of the crimnal case as he admtted to
the all egations against him Mreover, it is clear fromthe
record that appellant knowingly, intelligently, and voluntarily
wai ved his right to a trial before entering his guilty plea. As
such, we believe that the trial court correctly applied the
doctrine of collateral estoppel in this case.

Next, appellant argues that even if collatera
estoppel is applicable herein, the court erred by entering
summary judgnent as to the battery clai mbecause none of the
crimnal charges to which he pled guilty satisfied the el enents
of a civil battery. Specifically, appellant argues that
al though the civil battery charge required a finding that the
contact between appellant and MM was harnful or offensive,

neither first degree sexual abuse nor any of the other crimna
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charges against himrequired a finding of harnful or offensive
contact. W disagree.

The trial court inferred that appellant’s conduct was
harnful and offensive to MM The court found support for this

position in Thonpson v. West Anerican | nsurance Conpany, Ky.

App., 839 S.W2d 579, 581 (1992), which recognized that it is
wel | known that sexual nol estati on causes enoti onal and

psychol ogi cal harmto its victins. See also Goodman v. Horace

Mann | nsurance Conpany, Ky. App., 100 S.W3d 769 (2003). Wiile

we certainly agree with appellant that not all sexual contact is
harnful and offensive, it cannot reasonably be disputed that
sexual abuse or nolestation of a child is not only crimnal, it
is perforce harnful and of fensive.

Next, appellant asserts that summary judgnment as to
l[iability for the assault claimwas inproper because (1) the
el enents of assault are not satisfied by the el ements of
intimdating a witness, (2) an issue of fact existed as to the
assault claim and (3) the court should have granted appellant’s
notion for a directed verdict at the close of appellees’ proof.
Again, we find no nmerit in these clains.

As each of these argunents is based on simlar
grounds, they shall be addressed collectively. First, appellant
argues that he had no intent to intimdate or threaten MM, and

that his guilty plea did not establish that she feared or
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appr ehended i mm nent contact. However, it is clear that since
appel lant pled guilty to the crimnal charge of intimdating a
w tness, he cannot now deny that conduct. In addition,
appel l ant has offered no evidence to dispute MM’'s testinony
that she feared himas a result of his conduct, and appellant’s
argunent that any harmto MM was not inmm nent because the
threat woul d becone manifest only if she took steps to tel
sonmeone is conpletely without nerit and utterly repugnant.
Further, we are not persuaded by appellant’s assertion that

t here was no concl usive evidence to show that he had the
apparent or actual ability to carry out the threat against MM,
since the record clearly shows that he had anple opportunity to
carry out his threats as it is undisputed that MM spent the
ni ght at his honme on the night the abuse occurred and that she
frequented his hone thereafter up until the time of his arrest.
Al t hough appel l ant clains that he nmade no offer or act to carry
out his threat of harmto MM and that words al one are
insufficient to support an assault claim he overl ooks the fact
that imrediately prior to his threat, he had engaged in inproper
and harnful sexual contact with MM In addition, on the night
of the abuse, appellant slept in the same bed as MM and her
aunt for the first time. Further, based on the record before
us, the trial court correctly denied appellant’s request for a

directed verdict for the reason that “[i]n ruling on a notion

-12-



for a directed verdict, the trial court mnmust accept the evidence
of the party opposing the notion as true and draw all inferences
fromthe evidence in that party’ s favor. A verdict should not
be directed unless the evidence is insufficient to sustain the

verdict.” Burgess v. Taylor, Ky. App., 44 S.W3d 806, 810-811

(2001).

Appel | ant next argues that even if summary judgnent
was appropriate, the trial court erred by failing to grant hima
new trial on the ground that the jury’ s damages award of
$200, 606. 70 was excessive. Wiile this issue was previously
revi ewed by appellate courts under an abuse of discretion
standard, we nmust now conduct a de novo review. Cooper

I ndustries, Inc. v. Leatherman Tool Goup, Inc., 532 U S. 424,

121 S.Ct. 1678, 149 L.Ed.2d 674 (2001), Phelps v. Louisville

Wat er Conpany, Ky., 103 S.W3d 46 (2003). CR 59.01(d) allows

the trial court to grant a newtrial to a party if the damages
are excessive and appear “to have been given under the influence
of passion or prejudice or in disregard of the evidence or the
instructions of the court.”

Here, having carefully reviewed the record, we sinply
do not find that the conpensatory damages awards of $50, 000 for
t he assault and $50,000 for the battery of MM are excessive.

At the time of the abuse, appellant’s status as MM’'s uncle by

marri age placed himin a position of trust. Instead of
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protecting and caring for MM, however, he used his position to
take advantage of her. At trial, appellees presented conpetent
evi dence to show that M M devel oped various problens as a
result of appellant’s actions. Specifically, MM experienced
physi cal synptons, fear, withdrawal fromfamly and friends, and
required nental health treatnent before she could resune the
activities of her previous |life. The total conpensatory award
of $100, 000 does not appear to have been given by the jury under
the influence of passion or prejudice, as the psychol ogi ca
results of appellant’s conduct will undoubtedly follow MM into
adul t hood.

Next, the issue of whether the jury' s award of
$100,000 in punitive damages award was excessive mnust be
reviewed in light of the following three factors: “(1) the
degree or reprehensibility of the defendant’s conduct; (2) the
di sparity between the harm (or potential harm suffered by the
plaintiff and the anobunt of the punitive damages award; and (3)
the difference between the punitive damages and the civil
penal ties authorized or inposed in conparable cases.” Phelps,

103 S.W3d at 53 (citing BMWWof North Anerica, Inc. v Gore, 517

U S. 559, 116 S. . 1589, 134 L.Ed.2d 809 (1996)). W believe
that these three criteria have been net. First, the
reprehensi bility of appellant’s conduct is obvious. Second,

there was no disparity between appellees’ award for punitive
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damages and their award for conpensatory damages as both were
approxi mately $100,000. Finally, the punitive danages award is
not inconsistent with prior awards in Kentucky. For instance,

in Roman Catholic Diocese of Covington v. Secter, Ky. App., 966

S.W2d 286 (1998), this court upheld a jury' s award of $50, 000
i n conpensatory damages and $700, 000 in punitive danages to a
former student who was subjected to inproper sexual touching by
a teacher. These factors collectively and concl usively indicate
that the jury’'s punitive damages award was not the result of
passion or prejudice, as there was clearly sufficient evidence
to support the award to appell ees.

Appel | ant next argues that the trial court abused its
di scretion or erred by refusing to grant a newtrial or a
m strial due to appellees’ alleged m sconduct. W disagree.

CR 59.01 allows a trial court to grant a newtrial if
a party was denied a fair trial due to irregularities in the
proceedi ngs, or if the prevailing party engaged in m sconduct.
Mor eover

[i]t is universally agreed that a mstria

is an extrenme renedy and shoul d be resorted

to only when there is a fundanmental defect

in the proceedings which will result in a

mani fest injustice. The occurrence

conpl ai ned of nust be of such character and

magni tude that a litigant will be denied a

fair and inpartial trial and the prejudicial
effect can be renoved in no other way.
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Burgess, 44 S.W3d at 814-815 (quoting Gould v. Charlton

Conpany, Inc., Ky., 929 S.w2d 734, 738 (1996)).

Here, appellant clains that he was prejudi ced by appell ees’

all egedly deliberate failure to supplenent discovery responses
or to otherw se provide requested informati on concerning the
heal t hcare providers and nental health professionals utilized
for MM’s treatnment or counseling. However, appellant has
presented no evidence to establish that appellees intentionally
W t hhel d any requested information, and the trial court
responded to appellant’s objection by adnoni shing the jury not
to consider any testinony by MM’'s nother regarding the
undi scl osed information. @G ven these circunstances, we are not
per suaded that by denying appellant’s request for a newtrial,

the trial court was clearly erroneous. Mller v. Swft, Ky., 42

S.W3d 599 (2001). Further, we do not believe that the tria
court’s adnonition to the jury was i nadequate or that the court
erred by failing to grant a mstrial.

Finally, appellant clains that the court erred by
failing to grant hima new trial due to juror msconduct. See
CR 59.01(b). W disagree.

“To obtain a new trial because of juror nendacity, ‘a
party nmust first denonstrate that a juror failed to answer
honestly a material question on voir dire, and then further show

that a correct response would have provided a valid basis for a
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chal I enge for cause.’” Adkins v. Commonweal th, Ky., 96 S.W 3d

779, 796 (2003) (quoting McDonough Power Equi pnent, Inc. v.

G eenwood, 464 U.S. 548, 556, 104 S. . 845, 850, 78 L. Ed. 2d
663 (1984)). Here, a juror’s affidavit provides the only
support for appellant’s assertion that he was denied a fair
trial due to juror m sconduct. However, not only was the tria
court unable to consider this affidavit because it was untinely,

see Ligon Specialized Hauler, Inc. v. Smth, Ky. App., 691

S.W2d 902, 904 (1985), but

[1]t is fairly well settled in Kentucky that
. a verdict cannot be inpeached by the
testinmony of a juror. This rule at tines
may work a hardshi p when juror m sconduct, a
valid basis for a newtrial as set forth in
CR 59.01, can only be shown by the testinony
of a fellowjuror. However, the theory is
that a juror will recognize and report any

m sconduct to the trial court immediately
and that to allow himto do it after the
verdict “would invite the very kind of

m schief the rule was designed to obviate.”

Doyl e v. Marynount Hospital, Inc., Ky. App., 762 S.wW2d 813, 815

(1988) (quoting Rietze v. WIllianms, Ky., 458 S.W2d 613, 620

(1970)). Wthout further evidence, appellant has failed to
establish that the trial court erred by denying his request for
a new trial.
The judgnent of the Henry Grcuit Court is affirned.
JOHNSQN, JUDGE, CONCURS.

M LLER, SENI OR JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.
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M LLER, SENI OR JUDGE, DI SSENTING | amnot of the
opinion that a guilty plea in a crimnal prosecution should be
conclusive as to civil liability.

Quilty pleas are entered for diverse reasons, not the
| east of which is to avoid financial ruin. To all but the
weal thy the cost of a crimnal defense is staggering.

| think it a bad precedent to adopt a rule permtting
a crimnal adjudication, whether by guilty plea or otherw se, to
conclusively establish civil liability, based upon sone arcane
rati ocination involving collateral estoppel or issue preclusion.
I find no authority dictating to the contrary. 1In ny viewthe

rul e enunciated in Race v. Chappel, 304 Ky. 788, 202 S.W2d 626

(1947), is the applicable | aw.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
David J. Quarnieri Scott T. Dickens
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