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Commomuealth of Kentucky

Court of Appeals

NO. 2002- CA-002192-WC

COVPASS USEAC APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COMPENSATI ON BOARD
ACTI ON NO. WC-01- 82457

KAYE KENNEDY; HON. BONNI E C. KI TTI NGER,
ADM NI STRATI VE LAW JUDGE; AND
WORKERS' COMPENSATI ON BOARD APPELLEES

CPI NI ON
AFFI RM NG

BEFORE: BUCKI NGHAM GUI DUGLI AND McANULTY, JUDGES.

BUCKI NGHAM JUDGE. Conpass USEAC petitions for review of an

opi nion of the Wirkers’ Conpensation Board that affirnmed a

deci sion of an admnistrative | aw judge awardi ng Kaye Kennedy

per manent partial occupational disability benefits. W affirm
Kaye Kennedy was born in 1965, has a ninth grade

education, and has worked primarily in the food service

i ndustry. She has been enpl oyed by Conpass since 1997, first as

a prep cook and then as a full cook at a cafeteria operated by

Conpass for enployees at the Paducah atomi c energy plant. On



April 18, 2000, while placing frozen food stock into a wal k-in
freezer, Kennedy slipped and fell on ice injuring her back, hip,
and left leg. Due to intense pain, she went to the hospital
enmergency room where she was given sonme nedication. Shortly
thereafter, she was referred to Dr. Monte Rommel man, a certified
rehabi litation physician.

Dr. Rommel man exam ned Kennedy on May 8, 2000, and
reported sone tenderness to pal pation along the | unbar
paraspinals bilaterally and decreased | unbar flexion greater
than extension. He noted that a CT scan of her |unbar spine on
April 25, 2000, was negative for fracture or disk herniation.

He prescribed various nedications and an out pati ent physi cal

t herapy program and he rel eased her to return to work w thout
restrictions. Dr. Romel man saw Kennedy again on June 6, 2000,
noting sone tenderness to pal pation over the left sacroiliac
joint. He diagnosed sacroiliac dysfunction and reconmmended t hat
she use a TENS unit and sacroiliac joint belt for support of her
pel vi s.

Fol | owi ng Kennedy’s conpl ai nt of continued | ow back
and left leg pain, Dr. Ronmel man adm nistered three sacroiliac
joint cortisone injections on Septenber 7, 2000, Cctober 24,
2000, and April 27, 2001, which provided only tenporary relief.
On July 11, 2001, Kennedy went to Dr. Rommel man indicating her

pai n had becone nmuch nore severe, so he placed her back in a



physi cal therapy programwi th three weeks of f work. On August
1, 2001, Dr. Ronmel man rel eased Kennedy to work with
restrictions of lifting no nore than 20 pounds occasionally or
10 pounds frequently, no repetitive tw sting, bending or
st oopi ng, and no prol onged standing or wal king. In follow up
visits in August and October 2001, Kennedy continued to conplain
of | ow back pain with mnimal relief fromthe physical therapy
program the TENS unit, and the sacroiliac belt. Kennedy
returned to work performng only light duty tasks. Wen she
could not performthe |ighter work, she was assigned to
bookkeepi ng duties but left her job because she was not educated
or qualified for that type of work.

Prior to the April 2000 incident, Kennedy had been
treated by Dr. WIIiam Hogancanp, a neurologist, in 1999-2000
for a variety of conditions including | ow back and left |eg pain
wi th an unknown etiology. Dr. Hogancanp' s notes indicate that
Kennedy had devel oped significant |ow back pain with radicul ar
left Ieg pain in Septenber 1999, which noderated with
medi cation. On April 10, 2000, eight days before Kennedy fell,
Dr. Hogancanp di agnosed | ow back pain with Ieft sacroiliitis and
recommended physical therapy and a referral for pain nmanagenent
treatment. Kennedy decided not to pursue pain nmanagenent at

that time. However, on April 25, 2000, followi ng her fall, she



notified Dr. Hogancanp’s office that she needed a referral for
pai n managenent treatnent.

On July 27, 2001, Kennedy was eval uated by Dr.
Theodore Davis, a neurosurgeon, upon referral by Conmpass. His
exam nation reveal ed straight leg raising unrestricted on the
right to about 80°, but Kennedy expressed pain after 60° on the
| eft and resisted any dorsiflexion of the foot. She tired with
plantar flexion on the left, but her sensation was intact. Dr.
Davi s’ diagnosis was |unbar strain and |lunbar radiculitis. He
saw Kennedy again on August 14, 2001, and noted that an
exam nation indicated she was able to perform straight |eg
raising “fairly well with no gross weakness.” A subsequent
| umbar nyel ogram conducted at his request was normal with no
evi dence of disk herniation. Dr. Davis recommended that Kennedy
remain in sedentary worKk.

In Septenber 2001, Kennedy filed an application for
injury claiminvolving the April 18, 2000, fall. On Novenber
15, 2001, Dr. Monte Ronmel man was deposed and stated that based
on reasonabl e nedi cal probability, Kennedy’'s |ower back injury
was causally related to the April 2000 slip and fall. He
assessed a 5% whol e person inpairnment under the Anerican Medica

Associ ation Guides to Eval uation of Pernanent |npairnent

(Qui des) based upon a diagnosis of sacroiliac dysfunction with

persistent pain. Dr. Rommel man stated that although different



fromhis diagnosis, Dr. Davis’ diagnosis of lunmbar radiculitis
woul d also result in an inpairnent rating of 5-8% under the AMA
Gui des.

During cross-exam nation, Kennedy' s attorney objected
when Conpass’ attorney attenpted to question Dr. Ronmmel man about
Dr. Hogancanp’'s treatnent of Kennedy for her back conplaints
prior to the April 2000 incident because Conpass had not
provided himw th Dr. Hogancanp’s nedi cal records as required by
803 Kentucky Adm nistrative Regul ation (KAR) 25:010 Section
5(4).' Dr. Ronmel man went on to testify that he was unaware of
Dr. Hogancanp’'s prior treatnent and that he believed Dr.
Hogancanp woul d be the best person to determ ne whet her
Kennedy’ s condition worsened or changed after her fall. Dr.
Ronmel man al so said Dr. Hogancanp’s description of Kennedy’s
condition was consistent with the type of conplaints she had
voiced to him Kennedy’'s counsel orally noved to strike this
t esti nony.

In his deposition taken on January 2, 2002, Dr.
Hogancanp stated that Kennedy conpl ai ned of | ower back pain
begi nni ng in Septenber 1999 and had exhi bited percussion

t ender ness and sone nuscle spasns on the left side. She also

1 803 KAR 25: 010 Section 5(4) provides that any party obtaining
medi cal records shall serve a copy of the records upon all other
parties within 10 days following their receipt.



reported experiencing severe back pain after tw sting her back
in OQctober 1999, which was treated with pain nedication. An
exam nation of Kennedy on April 10, 2000, eight days prior to
her fall, also suggested tenderness in the left sacroiliac
region. Dr. Hogancanp testified that Kennedy’'s conplaints to
Dr. Rommel man were simlar to those she nmade to himand that
t heir di agnoses of sacroiliac dysfunction and sacroiliitis were
simlar. On cross-exam nation, Dr. Hogancanp admitted that he
had never placed restrictions on her work activity or treated
her with cortisone injections or a TENS unit. His |ast
exam nation of Kennedy on June 9, 2000, indicated sone
tenderness in the left sacroiliac region. Dr. Hogancanp stated
t hat based on information received from Kennedy, he *understood”
t hat her condition had worsened after the April 2000 incident.
On January 22, 2002, the ALJ conducted a hearing at
whi ch Kennedy acknow edged she had been treated for | ower back
pain by Dr. Hogancanp prior to the April 2000 incident, but
stated that the pain was different and nore severe after her
fall. She testified that her prior problens had not affected
her ability to work, but that after she fell she was unable to
performeven the light duty work she had been assigned to
perform Kennedy stated she had not m ssed any work for her

back or hip problens prior to the fall.



On March 22, 2002, the ALJ issued an opinion awardi ng
Kennedy permanent partial disability benefits commensurate with
a 5% functional inpairment rating and appropriate nmultiplier
under KRS 342.230(1)(c)(1). The ALJ relied extensively on the
testi nony of Kennedy and Dr. Rommel nan and, to a | esser degree,
on the testinony of Dr. Davis. As part of the opinion, the ALJ
sust ai ned the objection and notion to strike rai sed by Kennedy’s
attorney during Dr. Rommel man’s deposition and stated she woul d
not consider his responses to the questions regarding Dr.
Hogencanp’ s treatnent of Kennedy.

The Workers’ Conpensation Board affirmed the ALJ's
deci si on despite disagreeing with her handling of the procedura
issue. It stated that the ALJ should have ruled on the
objection raised in Dr. Rommel man’s deposition prior to
subm ssion of the case for a decision and all owed Conpass an
opportunity to correct any procedural inadequacy w thout
prejudicing the other party if possible prior to subm ssion.
Nevert hel ess, the Board believed that the ALJ's ruling
constituted harm ess error because the testinony woul d not have
affected the ultimte decision of the ALJ. This petition for
revi ew by Conpass foll owed.

Conpass argues that the award of benefits nust be
reversed because the ALJ' s decision was not supported by

substantial evidence. It also clains that its right to due



process was deni ed because the ALJ failed to consider the cross-

exam nation testinony of Dr. Rommel man. See, e.g., Union

Underwear Co., Inc. v. Scearce, Ky., 896 S.W2d 7, 9 (1995).

This latter conplaint is predicated on the ALJ' s handling of the
objection and notion to strike during Dr. Romrel man’s
deposition. This issue was rendered noot, however, because the
Board found the ALJ erred but that the error was harnl ess. W
agree with the Board that the ALJ shoul d have nmade a ruling on
t he objection and gi ven Conpass an opportunity to correct its
failure to conply with the discovery rules. For instance,
Conpass coul d have been all owed to cross-exanm ne Dr. Ronmel man
at a later date at its expense after Kennedy’'s counsel had been
provi ded Dr. Hogancanp’'s nedi cal records.

In any event, the primary issue is whether the Board
erred in holding that the ALJ' s decision is supported by
substantial evidence even in light of Dr. Rommel man’s cross-
exam nation testinony. Conpass questions the evidence on
causation. As Conpass correctly points out, the claimnt bears
t he burden of proving by substantial evidence every essentia

el enent of a claim Burton v. Foster \Weeler Corp., Ky., 72

S.W3d 925, 928 (2002); Magic Coal Co. v. Fox, Ky., 19 S.W3ad

88, 96 (2000). Anong those elenents are that a work-rel ated
injury proximtely caused the inpairnment resulting in

occupational disability, see, e.g., Jones v. Newberg, Ky., 890




S.W2d 284 (1994); KRS 342.0011(1) and (11), and the extent and

duration of the injury, see Stovall v. Collett, Ky. App., 671

S.W2d 256 (1984); Codell Const. Co. v. Dixon, Ky., 478 S.W2d

703 (1972). Causation is a factual issue to be decided by the

fact-finder. Coleman v. Emly Enterprises, Inc., Ky., 58 S.W3d

459, 462 (2001).
In addition, a claimant nust establish an “injury,”
whi ch includes showi ng harnful change in the human organi sm

”

evi denced by “objective nedical findings,” defined as
“information gai ned through direct observation and testing of

t he patient applying objective or standardi zed nethods.” KRS
342.0011(33). A claimant’s conpl aints of synptons al one are not
obj ective nedical findings as defined by statute, but rather,

t hey must be confirnmed by direct observation or standardized

tests. Gbbs v. Premer Scale Co./Indiana Scale Co., 50 S.W3d

754 (2001). The existence of a conpensable injury nay be shown
with either direct evidence in the formof objective nedica
findings or indirectly through information gained by direct
observation and/ or testing applying objective or standardized
nmet hods denonstrating the existence of synptons of a harnful

change. 1d. at 762-63; Staples, Inc. v. Konvelski, Ky., 56

S.W3d 412 (2001). Although KRS 342.0011(1) clearly requires
that there be objective nedical findings of a harnful change in

t he human organismin order for that change to be conpensabl e,



it does not require causation to be proved by objective nedica

findings. See Konvelski, 56 S.W3d at 415; Ryan’s Famly

St eakhouse v. Thomason, Ky., 82 S.W3d 889, 894 (2002).

As the fact-finder, the ALJ has the authority to
determ ne the quality, character, and substance of the evidence.

Burton, 72 S.W3d at 928; Square D Co. v. Tipton, Ky., 862

S.W2d 308, 309 (1993). Simlarly, the ALJ has the sole
authority to determ ne the weight and inferences to be drawn

fromthe evidence. MIller v. East Kentucky Beverage/ Pepsi Co,

Inc., Ky., 951 S.W2d 329, 331 (1997); Luttrell v. Cardina

Al umi num Co., Ky. App., 909 S.W2d 334, 336 (1995). The fact-

finder also may reject any testinony and believe or disbelieve
various parts of the evidence even if it canme fromthe sane

witness. Magic Coal, 19 S.W3d at 96; Wi ttaker v. Row and,

Ky., 998 S.wW2d 479, 481 (1999).

When the decision of the fact-finder is in favor of
the party with the burden of proof, the issue on appeal is
whet her the ALJ’s decision is supported by substantial evidence,
which is defined as sone evidence of substance and consequence
sufficient to induce conviction in the mnds of reasonable

people. Transportation Cabinet v. Poe, Ky., 69 S.W3d 60, 62

(2001); Row and, 998 S.W2d at 481-82. A party challenging the
ALJ' s factual findings nmust do nore than present evidence

supporting a contrary conclusion to justify reversal. Poe,

10



supra; lra A. Watson Dep’'t Store v. Hami lton, Ky., 34 S. W 3d 48,

52 (2000). Upon review of the Board' s decision, the appellate
court’s function is limted to correcting the Board only where
it has overl ooked or m sconstrued controlling statutes or
precedent, or conmtted an error in assessing the evidence so

flagrant as to cause gross injustice. Wstern Baptist Hospital

v. Kelly, Ky., 827 S.W2d 685, 687 (1992); Phoeni x Manufacturing

Co. v. Johnson, Ky., 69 S.W3d 64, 67 (2002).

Conpass contends that Kennedy failed to present
substanti al evidence of causation. It asserts that the
over whel m ng nedi cal evidence indicates that her current
“conpl aints” existed prior to the April 2000 fall. This
argunment m sses the point. Kennedy readily admts that she
suffered sonme | ower back and left leg pain prior to her fall.
The issue is whether her condition was different in either
nature or degree resulting in an inpairment rating follow ng the
injury.

Conpass’ focus on the generic simlarity in the
conpl aints expressed by Kennedy ignores the other evidence
i ndi cating a change in Kennedy's condition. For exanple,
Kennedy testified that the pain was different and nore intense,
preventing her from perform ng her previous duties, which
testinmony the ALJ found credible. The ALJ al so pointed out that

Kennedy had never been assessed an inpairnent rating, been given

11



work restrictions, or been taken off work because of her
condition prior to the injury. Both Dr. Ronmel man and Dr. Davis
assessed a 5% functional inpairnment and restricted Kennedy to
[ight duty work after the April 2000 incident. Prior to her
fall, Kennedy eschewed pai n managenent treatnent, but
subsequent|ly she sought such treatnent and used a TENS unit and
a sacroiliac joint belt.

Conpass’ citation to the absence of abnormalities in
the CT scans and nyel ogram after the April 2000 incident is
unpersuasive. As noted earlier, causation need not be proven by
obj ective nedical findings. Nonetheless, even though the
sophi sticated diagnostic tests were normal, both Drs. Ronmel man
and Davis noted decreased range of notion and Dr. Rommel nan
reported nuscle spasns. Although not extensive, these findings
based on direct observation were sufficient to constitute
obj ective nedi cal findings supporting Kennedy' s conplaints. See

Konvol eski, supra.

Conpass’ reliance on the testinony of Dr. Ronmel man
and Dr. Hogancanp |ikewise is msplaced. Wile Dr. Romrel nan
deferred to Dr. Hogancanp as to the existence of a change of
condition, Dr. Hogancanp’'s testinony is equivocal. He saw
Kennedy only once after the April 2000 incident and his notes
i ndi cate that Kennedy told himher |ower back problens had

wor sened. Dr. Hogancanp was not asked for and did not express

12



an opi ni on on whet her Kennedy’'s problens after the April 2000
i ncident were attributable to a pre-existing injury or the fall.

See, e.g., Robertson v. United Parcel Service, Ky., 64 S.W3d

284 (2002) (physici an who exam ned cl ai mant before and after
work-related injury reported pre-existing inpairnent rating and
no obj ective evidence of changed condition). He nerely stated
that she had simlar conplaints, but he added that it was his
under st andi ng that her condition had worsened. W agree with
the Board that Dr. Hogancanp’'s testinony was not conclusive, but
rather it only raised an inference subject to resolution by the
ALJ. In light of the entire record, we believe the ALJ's
deci si on was supported by substantial evidence and the Board did
not overl ook or m sconstrue controlling law or commt a flagrant
error in assessing the evidence.

For the foregoing reasons, we affirmthe opinion of
t he Wirkers’ Conpensati on Board.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, Kaye
Kennedy:

Lyn A. Dougl as

Loui svill e, Kentucky Rodger W Lofton
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