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BEFORE: EMBERTON, CHI EF JUDGE; ! BUCKI NGHAM AND VANVETER, JUDGES.
VANMETER, JUDGE. Cene Collins appeals froman order of the
Jefferson Circuit Court denying his petition for postconviction
relief pursuant to RCr 11.42. For the reasons stated bel ow, we
affirm

On April 10, 1997, Collins was indicted for

1 Chi ef Judge Enmberton concurred in this opinion prior to his retirenent
effective June 2, 2004.



first-degree trafficking in a controlled substance (KRS
218A.1412); tanpering wth physical evidence (KRS 524.100);
resisting arrest (KRS 520.090); illegal use or possession of
drug paraphernalia (KRS 218A.500); and first-degree persistent
fel ony of fender (KRS 532.080).

The charges resulted fromthe allegation that on
Novenber 29, 1996, Collins attenpted to sell crack cocaine to
undercover police officers; that upon realizing that his
custoners were police officers he tried to crush the cocai ne;
that Collins attenpted to fight the police when they tried to
arrest him and that he had a crack pipe on his person. The
persistent felony offender (PFO indictnment resulted fromfelony
convi ctions which occurred in 1992 and 1994.

On August 28, 1997, the trial court entered an order
referring Collins to drug court. The referral to drug court was
pursuant to an agreenent with the Comonweal t h under which
the Comonweal th agreed to dismss the charges if Collins
successfully conpleted the drug court program On July 30,

1998, a bench warrant was issued because Collins failed to
appear in drug court. On August 24, 1998, a second bench
warrant was entered because Collins again failed to appear in
drug court. On Septenber 24, 1998, Drug Court Judge Henry Weber
i ssued an order termnating Collins fromthe drug court program

The order stated that “the Defendant, having failed to neet the



requi renents of the Jefferson County Drug Court is hereby
transferred to Jefferson Crcuit Court, D vision Two, for
further proceedings.”

On June 9, 1999, Collins and the Commonweal th entered
into a plea agreenent. Pursuant to the plea agreenent Collins
was to receive five years on the trafficking charge, one year on
t he tanpering charge, 12 nonths on the resisting arrest charge,
and 12 nonths on the paraphernalia charge, with all sentences to
run concurrently for a total of five years to serve. However,

i n exchange for a bond reducti on pendi ng sentencing, Collins
agreed to serve ten years on the trafficking charge if he failed
to appear at the sentencing hearing. Collins subsequently
failed to appear at the schedul ed sentencing hearing. On
October 5, 1999, the trial court, consistent with the plea
agreenent, entered final judgnent sentencing Collins to a total
of ten years to serve.

On Decenber 3, 2001, Collins filed a notion for
postconviction relief pursuant to RCr 11.42. On January 24,
2002, the trial court entered an order denying Collins notion
for postconviction relief. On January 28, 2002, Collins filed a
“Motion to Reconsider OQpinion and Order.” The trial court
denied this notion on February 13, 2002. This appeal foll owed.

Collins' first two argunents, that he was deni ed due

process when he was prosecuted in violation of his agreenment



with the Commonweal th foll owi ng his successful conpletion of
drug court, and that he was deni ed due process when the tria
court failed to conduct an evidentiary hearing regarding his

all eged failure to conplete drug court before permtting the
prosecution to proceed, are not properly the subject of a RCr
11.42 notion. Matters which were or could have been the subject
of an appeal may not be raised in a RCr 11.42 notion. See G oss
v. Commonweal th, Ky., 648 S.W2d 853, 857 (1983) (court hol ding
“the proper procedure for a defendant aggrieved by a judgnent in
a crimnal case is to directly appeal that judgnent, stating
every ground which it is reasonable to expect that he or his
counsel is aware of when the appeal is taken”). Any procedura
deficiencies in the term nation of appellant’s diversion
referral clearly should have been the subject of a direct

appeal .

Next, Collins contends for various reasons that he
recei ved i neffective assistance of counsel. |In order to prevai
on a claimof ineffective assistance of counsel, the defendant
nmust satisfy the two-part test set forth in Strickland v.

Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
Accord, Gll v. Comonwealth, Ky., 702 S.W2d 37, 39-40 (1985),
cert. denied, 478 U.S. 1010, 106 S.C. 3311, 92 L.Ed.2d 724
(1986). In analyzing trial counsel's perfornmance, the court

nmust "indul ge a strong presunption that counsel's conduct falls



within the wi de range of reasonabl e professional assistance[.]"
Strickland, 104 S. C. at 2065. In order to show actua
prejudice in the context of a guilty plea, a defendant nust
denonstrate that there is a reasonable probability that, but for
counsel ' s unprofessional errors, he would not have pled guilty
and woul d have insisted on going to trial. HiIl v. Lockhart,
474 U.S. 52, 106 S.Ct. 366, 369-70, 88 L.Ed.2d 203 (1985). See
al so Phon v. Commonweal th, Ky. App., 51 S.W3d 456, 459-460
(2001); Taylor v. Commonwealth, Ky. App., 724 S.W2d 223, 226
(1986) .

Collins alleges that he received ineffective
assi stance of counsel because trial counsel failed to file a
notion to dism ss the indictnment based upon his successf ul
conpl etion of drug court. The record denonstrates, however,
that Collins failed to successfully conplete drug court.?
Consequently, trial counsel did not provide ineffective
assi stance by failing to file a notion seeking to dism ss the
i ndi ctment based upon the flawed prem se that Collins had
successfully conpl eted the program

Next, Collins contends that he received ineffective

assi stance of counsel because trial counsel gave him erroneous

2 Collins’ allegation is that he conpleted the substantive portion of drug
court diversion, but failed only to conplete the graduation part of the
program Under any scenario, the graduation is a part of the program |In
addition, the record contains Collins adm ssions at the Cctober 23, 1998,
hearing that he had relapsed into using illegal substances.



advi ce concerning the range of penalties to which he was subject
under the April 10, 1997, indictnment. Collins’ argunent is
based on the prem se that because his 1992 and 1994 fel ony
charges® had resulted in “concurrent or uninterrupted consecutive
prison terns” under KRS 532.080(4), they should have been deened
to be only one (1) conviction for purposes of PFO sentencing, so
t hat he shoul d have been charged only as a PFO second degree.
Further Collins’ argument to the trial court in support of his
motion for RCr 11.42 relief stated:

As a Second- Degree Persistent Felony O fender,

Col lins faced punishnent of five to ten years if

convicted of a Class D felony. Yet counsel

advised M. Collins that he faced ten to twenty

years even if convicted only of Possession of

Cocai ne. Based on this advice, M. Collins

accepted a plea offer of five years - - five

years better than he believed he could hope for

at trial, and fifteen years better than the

maxi mum Had M. Collins been advised correctly,

there is a reasonable probability he woul d have

gone to trial.

The fallacy of Collins’ argunment is that one of the
prior convictions was for possession of a controlled substance.
Even under Collins’ argunent, and assum ng he woul d have ri sked

going to trial and receiving a possession conviction, that

charge was still a Class C felony because of the prior

3 The convictions which resulted in the PFO I charge against Collins were

1992 convictions for operating a nmotor vehicle under the influence, fourth
of fense, and operating a notor vehicle while license is revoked for DU, and
1994 convictions for first-degree possession of a controlled substance and
tanmpering with physical evidence.



possession conviction.* Due to his other prior felony conviction
of, fourth-offense DU, Collins still faced a possible
second-degree PFO. The end result was still a possible sentence
of ten to twenty years as a second-degree PFO enhancing the
change of possession of a controlled substance, second-of fense.
KRS 532.080(5). Hence, even if Collins was only convicted of
bei ng a second-degree PFO he risked a twenty-year enhanced

sent ence whet her he was convicted of trafficking in cocaine or
convi cted of possession of cocaine. In sum Collins was properly
i nformed regarding the potential sentencing range if convicted
of possession of cocai ne.

Next, Collins contends that his guilty plea was not
knowi ng, intelligent, and voluntary because he entered the plea
based upon erroneous informati on concerning the range of
penalties. Again, this argunent fails because Collins was
properly advi sed.

Finally, Collins contends that he was entitled to an
evidentiary hearing on his notion for postconviction relief.

It is well settled that an evidentiary hearing on a defendants’
RCr 11.42 notion is required only when the notion raises "an
i ssue of fact which cannot be determ ned on the face of the
record.” Stanford v. Commonweal th, Ky., 854 S.W2d 742, 743-44

(1993); Hodge v. Commonweal th, Ky. 68 S.W3d 338, 342 (2001).

4 Second- of fense possession is a Class C felony. KRS 218A. 1415(2) (b).



The court need not conduct an evidentiary hearing regarding
i ssues which were refuted by the trial court’s record. Sanders
v. Commonweal th, Ky., 89 S.W3d 380, 385 (2002). Here, because
all issues raised by Collins are refuted by the record of the
trial court, an evidentiary hearing is not required.

For the foregoing reasons the judgnment of the

Jefferson Circuit Court is affirned.
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