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COMBS, JUDGE. Carole Renfro, as adm nistratrix of her nother’s
estate, appeals froma judgnent of the Jefferson Circuit Court
in favor of the appellee, E. P.I. Corporation, the owner and
operator of Summerfield Manor Nursing Home (Summerfield). The
j udgnment was entered following a jury trial on Renfro’s claim
that the nursing honme was negligent in its care of her late

not her, Marguerite Sergesketter.



Renfro argues that the trial court erred in excluding
evi dence of two surveys prepared by the Kentucky Cabinet for
Heal th Services detailing a pattern of deficiencies in the care
of patients at Summerfield. She further contends that the court
erred in failing to submt an instruction on gross negligence.
She finally argues that the court erroneously directed a verdict
agai nst her as to clainms based on fraud and an alleged viol ation
of KRS! 216.515(6). After a review of the record, we affirmin
part and reverse in part and renmand.

Ms. Sergesketter suffered from Al zhei ner’ s di sease
and a variety of other ailnments. She spent nost of the |ast
year of her life as a resident of Sumerfield. She was admtted
to the nursing hone in June 1997 and remai ned there until My
1998. At the tinme of her adm ssion to Summerfield, Sergesketter
had no decubitus ulcers -- conmonly known as pressure sores or
bedsores. However, after fracturing her hip in Septenber 1997,
she began to devel op several bedsores. These sores becane so
aggravated that she was admtted to a hospital in January, again
in March, and then in May of 1998 for surgical debridenent
(renoval of dead tissue).

After the third debridenment, Renfro did not return her
not her to Summerfield but adm tted her to Briarwood, another

long-termcare facility also owned by E.P.1. Ms. Sergesketter

! Kentucky Revised Statutes.



died in June 1998 fromthe conplications of hypoglycenm a and

di abetes. The Certificate of Death listed “nultiple decubiti”
as a “significant condition” and a contributing factor (but not
t he cause) of her death.

I n her conplaint and anended conpl aint, Renfro alleged
that Summerfield and two physicians, Dr. Manuel Brown and Dr.
Dean Hack, were negligent in their care of her nother and that
t heir negligence caused the devel opnent and the progression of
bedsores. She sought danmages for the considerable enotional and
physi cal pain suffered by her nother as a consequence of their
negli gence. She also clainmed that Summerfield violated KRS
216.515(6), a statute regulating care of residents of long-tern
nursing facilities. Finally, she also asserted a fraud claim
al l eging that agents of the nursing hone made “fal se, m sl eading
and deceptive” statenments about the |evel of care that
Summerfield could provide to her nother.

Renfro settled her clains against the doctors prior
totrial. The trial court dism ssed that portion of Renfro's
cl ai m based on gross negligence prior to trial because she
failed to provide any expert testinony before the discovery
deadline in support of her claimof gross negligence. The
remai ning clains against Sumerfield went to trial in October

2002.



Both Renfro and Summrerfield presented the testinony of
multiple expert witnesses on the issue of whether Sumerfield
breached the standard of care it owed to Sergesketter thereby
resulting in the formation of bedsores. At the close of
Renfro’s proof, the trial court denied Summerfield s notions for
a directed verdict. However, at the close of all the proof, it
granted Summerfield s notion for a directed verdict on the fraud
and statutory clains. It also denied Renfro’'s renewed notion
for an instruction on gross negligence. The jury then returned
a verdict in favor of Summerfield. A final judgnent in favor of
Summerfield was entered on Cctober 11, 2002. This appea
f ol | oned.

Renfro first argues that the trial court erred in
excl udi ng evi dence consi sting of reports prepared by a state
regul atory agency docunenting the existence of problens in the
care that Summrerfield provided its patients. The surveys were
conducted in 1997 and 1998 and refl ected conditions at
Summerfield both before and during the residency of Ms.
Sergesketter. The reports concluded that sone residents (though
not as yet Sergesketter) had devel oped “avoi dabl e pressure
sores” and that the facility “did not consistently provide
routine preventative care including turning and positioning.”
Renfro contends that the trial court erred in excluding this

evi dence as foll ows:



There can be no cl earer evidence of a breach
of the standard of care than a governnent al
entity citing [Sumerfield] for the very
same injury clained by [ Renfro] that had
been incurred in the very sane manner by
other simlarly situated residents of the
nursing home (i.e. bedsores devel opi ng on
residents of the nursing hone due to

i nproper care after fracturing a hip).

(Appellant’s brief, p. 6.)

verdict in favor of Sumrerfield, Renfro argues that
been persuaded by credi ble evidence froma neutra

agency bol stering the testinony of her expert w tnesses.

bserving that the jury was not unaninous in its

it may have

regul atory

Renfro

contends that the evidence that the nursing honme had been cited

by a state agency for simlar deficiencies constituted rel evant

evi dence as defined by KRE?401:

The surveys undoubtedly contai ned di sturbing evidence of

evi dence havi ng any tendency to nake the

exi stence of any fact that is of consequence
to the determnation of the action nore
probable or | ess probable than it woul d be
wi t hout the evidence.

negl i gence supporting an inference that Sunmerfield may have

been negl

gent in its care of Sergesketter. According to

Renfro, the surveys denonstrated that Sumerfield was on notice

that it had problens wth respect to bedsores and that,

t her ef or e,

befal li ng

it should have foreseen |ikelihood of the sanme harm

her nother.

2 Kentucky Rul es of Evi dence.



The decision to admt or to exclude evidence is one
commtted to the sound discretion of the trial court. Partin v.

Commonweal th, Ky., 918 S.W2d 219 (1996). Absent a clear abuse

of that discretion, we are required to defer to its evidentiary
rulings. 1d.

Rel evance was not the only criterion for the court to
consider on this ruling. Also at issue was KRE 404(b), which
Renfro acknow edges as excl udi ng evi dence of other wongs or
acts. Such evidence generally is not adm ssible to prove that a
third party (e.g., Summerfield) acted negligently.

[ E] vi dence of other acts, even of a simlar

nature, of the party whose own act or

conduct. . . is in question. . . is not

conpetent to prove the conm ssion of a

particul ar act charged agai nst him unless

the acts are connected in sone special way,

i ndi cating a rel evancy beyond nere

simlarity in certain particul ars.

Massie v. Sal non, Ky., 277 S.W2d 49, 51 (1955)(quoting 20

Am Jur., Evidence § 302).

The trial court also apparently relied upon KRE 403 in
finding that the evidence was highly prejudicial and confusing
and that its adm ssion would unduly prolong the trial with the
necessity for rebuttal evidence. That rule provides as follows:

Al t hough rel evant, evidence nay be excl uded

if its probative value is substantially

out wei ghed by the danger of undue prejudice,
confusion of the issues, or msleading the



jury, or by considerations of undue del ay,

or needl ess presentation of cunul ative

evi dence. KRE 403.

This case involves a close call as to the conpeting
demand of our deference to the trial court in evidentiary
matters versus a necessity of reversal upon a finding of abuse
of discretion. Kentucky case lawis silent on the issue of

adm ssibility of such surveys. The appellant has cited us to

highly simlar scenarios in both Al abama (Montgonmery Health Care

Facility, Inc. v. Ballard, 585 S. 2d 221 (Al a 1990)) and Texas

(Hori zon/ CMS Heal thcare Corp. v. Auld, 34 S.W3d 887 (Tex.

2000)). In both of those cases, the Supreme Courts of each
state all owed state-conducted surveys to be admtted into
evi dence solely to denonstrate that a nursing home was on notice
of conditions giving rise to bedsores, utilizing a carefully
tailored limting instruction as to the existence of notice of
t he all eged negli gence.

As noted above, the court relied on KRE 401 and KRE
403 in rejecting Renfro’'s notion to utilize the surveys. W
bel i eve, however, that it failed to accord proper weight or
consideration to KRE 404(2)(b), which provides as follows:

Evi dence of other crines, wongs, or acts is

not adm ssible to prove the character of a

person in order to show action in conformty

therewith. |t may, however, be adm ssi bl e:

(1) |If offered for sone other purpose, such

as proof of notive, opportunity,
intent, preparation, plan, know edge,

-7-



identity, or absence of m stake or
acci dent; or

(2) If so inextricably intertwined with
ot her evidence essential to the case
t hat separation of the two (2) could
not be acconplished wi thout serious
adverse effect on the offering party.
(Enphases added).

Under the circunstances of this case, we hold that it was indeed
an abuse of discretion for the trial court to refuse to allow
the appellant to utilize the surveys under the know edge/ notice
exception. They were “so inextricably intertw ned with other
evi dence essential to the case” as to render the exclusion
reversi ble error even under the highly deferential standard
governing our review. Any possible prejudice was mtigated --
if not wholly dispelled -- by the fact that the surveys were
conpiled by a non-party, a state regulatory agency, and that
they were not prepared by an expert in anticipation of this
litigation. W cannot agree that their inclusion would unduly
burden the trial court as to tine required for rebuttal
evi dence. The quest for truth in a trial demands that al
necessary tinme be allotted for proper consideration of al
rel evant evidence. Therefore, we reverse the ruling of the
trial court on this evidentiary issue.

Renfro next argues that the trial court erred in
summarily dism ssing her claimof gross negligence prior to

trial. The court reasoned that expert testinbny was necessary



in order to present the issue of nedical negligence to the jury
and that, therefore, expert evidence was also required to
support a jury finding of gross negligence. Renfro contends
t hat whet her Summrerfield s negligence rose to the | evel of gross
negl i gence was an issue for the jury and that there is no
requi rement that she support her claimof gross negligence with
expert testinony. W agree that Renfro was entitled to present
this issue to the jury and that the trial court erred in its
premature dism ssal of this issue — especially in |ight of our
previous ruling on the adm ssibility of the state surveys.

Renfro al so argues that the trial court erred in
directing a verdict on her clains that Sumrerfield fraudul ently
m srepresented its ability to care for her nother in the first
i nstance, essentially msrepresenting its ability to treat her
many medi cal problens fromthe initial instance of her
adm ssion. This issue is governed by the standard of
sufficiency of the evidence rather than the standard of abuse of
di scretion. Therefore, we nust consider whether the court
correctly determ ned that there was insufficient evidence to
allowthe jury to render a verdict on the issue of fraud.

When faced with a notion for a directed verdict,

the trial court must consider the evidence

inits strongest light in favor of the party

agai nst whom the notion was nade and nust

give himthe advantage of every fair and

reasonabl e i ntendnent that the evi dence can
justify.



Lovins v. Napier, Ky., 814 S.W2d 583 (1968). 1In general, a

trial court may not enter a directed verdict unless there is a
conpl ete absence of proof on a material issue. On appeal, it is
the function of this Court to consider the evidence in the sane
light. Id.

In Kentucky, there are six elenments of fraud that nust
be established by clear and convincing evidence. UPS v.
Ri ckert, Ky., 996 S.W2d 464, 468 (1999). Renfro does not cite
this Court to any specific testinony in the record in support of
her fraud claim After review ng the videotapes of the entire
trial, we have not discovered any basis to challenge the ruling
of the trial court as to Sumerfield s notion for a directed
verdict. Thus, we find no error in the court’s dismssal of
this claim

Renfro |l ast argues that the court erred in directing a
verdict on her claimthat Summerfield violated KRS 216. 515(6).
This statute regulates the right to adequate care to be
saf eguarded for residents of a long-termcare facility and
provides in pertinent part that they:

shall be free fromnental and physica

abuse,_and free frpn1chenicalland physi ca

restraints except in energencies or except

as thoroughly justified in witing by a

physician for a specified and |imted period

of tinme and docunented in the resident’s
medi cal record.

-10-



In considering the statutory |anguage, the trial court relied on
the Legislature s definition of abuse as neaning the “infliction
of physical pain, nmental injury, or injury of an adult.” KRS
209.020(7). W agree with the court’s interpretation of the
statute as providing civil renedies to those who prove
intentional or grossly negligent abuse in the statutory sense
rather than to those who may have suffered the results of common
| aw negligence. W find no error on this issue.

The judgnent of the Jefferson Grcuit Court is
affirmed in part and vacated in part and remanded for a new
trial consistent with this opinion

DYCHE, JUDGE, CONCURS

JOHNSON, JUDGE, CONCURS | N RESULT.
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