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BEFORE: GU DUGLI AND KNOPF, JUDGES; AND EMBERTON, SENI OR JUDGE.!

QU DUGEl, JUDGE. WIlliamWwlls (“Wlls”) appeals froma

j udgnment of conviction of the Casey Circuit Court reflecting a

jury verdict of guilty on one count of third-degree rape and one

count of incest. For the reasons stated herein, we nust affirm
On May 13, 2002, Wells was indicted by the Casey

County grand jury on one count each of third-degree rape and

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 100(5)(b) of the Kentucky Constitution
and KRS 21.580.



incest. The charges arose froman allegation that Wells had
sexual intercourse with his fifteen-year-old step-daughter
“D.M”, and that D.M becanme pregnant. D.M lived alone wth
Wlls after DDM’'s nother and Wll's wife, Bernadette, had noved
out of the house. Trial on the charges was conducted i n August,
2002, whereupon the jury returned a verdict of guilty on both
charges. The trial court sentenced Wlls in accordance with the
jury’s reconmendation to ten years in prison on the incest
charge and five years in prison on the rape charge, to be served
consecutively for a total sentence of fifteen years. This
appeal foll owed.

Wells first argues through counsel that the tria
court inproperly denied his notion to strike a juror for cause.
He notes that prospective juror Cheryl Payne (“Payne”) stated
during voir dire that she had “heard runors” regarding a
possi bl e rel ati onship between Wlls and DM  Specifically,
Payne stated during a bench conference that she had seen Wlls
and DDM in a public place, and asked a friend what was goi ng on
between Wlls and D.M because the “appellant was too dam ol d
to be living with a little girl.” Payne stated, however, that
she had not fornmed an opinion as to the crimnal charges agai nst
Wells. Wells, through counsel, asked the court to strike Payne
for cause. The court questioned Payne further as to whether she

had fornmed an opinion on the case, and it denied the notion to
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strike for cause after Payne again stated that she had not
formed an opi nion and woul d have to hear the evidence before
reaching a conclusion. Wells now argues that the court erred in
failing to strike Payne for cause because it was obligated to
resol ve any doubts in his favor.

We have closely exam ned this issue and find no error.
RCr 9.36 provides that “[When there is reasonable ground to
believe that a prospective juror cannot render a fair and
inpartial verdict on the evidence, that juror shall be excused
as not qualified.” Trial courts possess consi derable discretion
as to whet her prospective juror should be excused for cause.

Moss v. Commonweal th, Ky., 949 S.W2d 579 (1997).

In the matter at bar, though Payne evidenced sone
knowl edge of the case, she repeatedly stated to the court that
she had not forned an opinion as to Wells’s guilt or innocence.
There is no requirenent that a prospective juror be dism ssed
for cause based on know edge of the case, as long as the juror

is inmpartial. Hodge v. Commonweal th, Ky., 17 S.W3d 824 (2000).

Payne stated that she would have to hear the evidence before
formng an opinion as to guilt or innocence; that she did not
know i f what she heard about Wells was true; and, that she could
deci de the case based solely on what she heard in court. These

statenents forma reasonable basis for the trial court’s



deci sion not to excuse Payne for cause, and accordingly, we find
no error on this issue.

Wl |ls next argues that the trial court abused its
di scretion and violated his constitutional rights when it
admtted into evidence the results of a DNA test w thout
acconpanying live testinony. The DNA test results allegedly
showed with a very high degree of probability that Wlls was the
bi ol ogi cal father of D.M’s baby. Though objected to by Wlls,
the test was admtted as an exception to the hearsay rule as a
properly authenticated business record pursuant to KRS 902.
Wel | s argues that the adm ssion of this evidence was i nproper,
and he seeks an order reversing the judgnent of conviction.

Wells argunment on this issue centers on the all eged
failing of the Commonwealth to establish a proper chain of
custody. This argunment is conpelling in that no w tnesses
testified as to chain of custody, and the documents acconpanyi ng
the DNA results do not resolve the chain of custody issue.

There are two reasons, however, that we do not find
this issue to forma basis for tanpering with the judgnment on
appeal. First, Wells never contended that he did not have
sexual intercourse with DDM H s defense was based on his
contention that she was at |east 16 years old when the
i ntercourse occurred, and/or that no incest occurred because he

is not DM’'s biological father. Thus, while the DNA results



may serve as proof that intercourse occurred, Wells never denied
that it happened.

Second, paternity was not at issue. As the
Commonweal th properly notes, no proof of paternity was required
to find Wells guilty of third-degree rape or incest. The jury’'s
verdi ct was based on ot her evidence which, according to the
jury, showed that the elenments of those crinmes were net. Since
paternity was not at issue, and as Wlls did not deny having
intercourse with DM, any error in the adm ssion of the DNA
evi dence was harmess. “No error . . . in any ruling or order
or in anything done or omtted by the court . . . is ground[s]
for granting a new trial or for setting aside a verdict or for
vacating, nodifying, or otherw se disturbing a judgnment or
order, unless refusal to take such action appears to the court
i nconsistent with substantial justice.” CR 61.01. It cannot
reasonably be argued that the circuit court’s refusal to exclude
the DNA evidence had any effect on the outcone of the trial,
since paternity was not at issue and since Wlls did not deny
having intercourse with DM As such, the trial court’s refusa
to exclude the evidence was not inconsistent with substantia
justice, and accordingly we find no error on this issue.

Wells's third argunent is that the trial court abused
its discretion when it permtted DM to testify as to Wlls’'s

date of birth. He contends that the Commonwealth failed to | ay
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a sufficient foundation for the introduction of this testinony,
and that as such it was inadm ssible.

We are not persuaded by this argunent. The jury was
avai l ed of the opportunity to draw its own conclusion as to
whet her Wells was twenty-one years old or older (an el enent of
the charge of rape in the third degree) by way of its direct
observation of Wells. Furthernore, Wlls never clained to be
under the age of 21 when the intercourse occurred. Additiona
evi dence was adduced that Wells had married D.M’s not her,
Bernadette, in 1991, and that DM have lived with Wlls for 12
years. Since Wells did not argue at trial that he was under the
age of 21 when the intercourse occurred, and as ot her evidence
could be relied upon to establish Wlls's age at the tine the
crimes were commtted, we find no error on this issue.

Wl |ls next argues that the trial court permtted
prosecutorial m sconduct at the close of the penalty phase. He
argues that the prosecutor inproperly expressed his opinion that
t he maxi mum penalty for the crinmes charged was insufficient, and
i nproperly deni grated opposi ng counsel by characteri zing her
argunment as nerely an expression of pity for Wlls. Wlls
contends that because the jury’ s inposition of the maxi mum
penalty for each of the two counts of the indictnment may be
attributable to the prosecutor’s m sconduct in closing argunent,

t he sentence nust be vacat ed.



This argument is not conpelling, and Wlls adnmits that
it is not preserved for appellate review. WlIls contends that
this Court should review the issue pursuant to RCr 10.26, the
pal pable error rule. 1t cannot be reasonably argued that the
al l eged m sconduct rises to the |evel of pal pable error, and
accordingly, we find no error on this issue.

Lastly, Wells maintains that the trial court
i mproperly puni shed himfor exercising his fifth amendnent ri ght
to remain silent at trial and sentencing. WlIls points out that
the trial judge stated that he had hoped to hear a statenent
fromWells that woul d have enabl ed the court to inpose a
sentence of |ess than 15 years. Wen Wl ls made no statenent,
the court inposed the sentence of five and ten years on the two
counts, to be served consecutively for a total sentence of
fifteen years. Wells argues that because it cannot be
determined fromthe record that the trial judge did not use
Wlls's silence against him he is entitled to have the matter
remanded for resentencing.

We have closely studied the record and the witten
argunments, and find no error. Wells was given the opportunity
at sentencing to nmake a statenent for the purpose of expl aining
hi s conduct, showi ng renorse, and seeking a | enient sentence.
When he declined the opportunity to be heard, the trial judge

i nposed the recomended sentence. W find nothing in the record
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to support Wells’s assertion that the trial judge acted
i nproperly. Wl ls exercised his constitutional right not to be
heard, and sentenci ng was conducted in accordance wth KRS
532.110 and the jury’'s reconmendati on. Accordingly, we find no
error.

For the foregoing reasons, we affirmthe judgnent of

conviction and sentence of the Casey Circuit Court.
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