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SCHRCDER, JUDGE. The Jefferson County Board of Zoning
Adj ust nent (BQZA) appealed the circuit court’s deci sion which

reversed the Board’'s denial of a permt to alter a nonconform ng

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



freestandi ng busi ness sign. W agree with the circuit court
that the nodifications were clearly not the replacenent of a
structural element. Also, the |Iegal nonconformng use is a
property right that is constitutionally protected, thus,
provi sions of the ordi nance which permt alterations to | ega
nonconform ng structures should have been |iberally construed.
Therefore, we affirm

Thornton G| Corporation (Thornton) purchased the
property in question on February 1, 1983. At the tine of
purchase, the property was devel oped with a Chevron service
station, which included a freestandi ng Chevron sign. Thornton
sought and received a permt, and did denolish the Chevron
service station. On May 5, 1983, Thornton applied for a permt
to build a Thornton “Food Stop” on the site. The freestandi ng
Chevron sign was replaced with a Thornton sign of the sane size.
In 1986, Thornton again obtained a permt and nodified the sign
to add | ower price pods.

In 2001, Thornton applied to the Jefferson County
Pl anni ng & Devel opnent Services (Planning) for a permt to
nodi fy the sign. The record contains the application which has
a picture of the original sign wwth a diagramof the proposed
sign. The sign construction can best be described as | ooking
like a | adder stuck into the ground. The two sides are thicker

than the rungs going fromside to side. On the top rung of the
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| adder sign is a cabinet (two-faced sign with [ights between)
with the words “thornton’s FOOD MART.” Attached to the next
rung down is a sign with the words “OPEN 24 hrs.” The next rung
down supports a cabinet for price signage, which prices need to
be changed manual |y by enpl oyees. The bottom rung has anot her
cabi net sign for changeabl e adverti sing.

Thornton sought the permt to replace the faces on the
top cabinet to sinply read “THORNTONS,” and to |ower this
cabi net sone. The second sign, “OPEN 24 hrs.” was to be
elimnated. Third down, the pricing pod or advertising cabi net
(which neasured 5 x 8 8”) was to be taken down and repl aced
with a smaller cabinet (49" x 6°4”) with nmechanics inside which
woul d al l ow scrolling nunbers (gas prices) to be controlled from
inside the store. The effect would be to reduce the square
footage of the total pricing sign coverage. The bottom cabi net
or general advertising pod was to be given two new faces.

Pl anni ng had revi ewed the di nensions of the sign to be
repl aced and decided it was “taller and greater in area than the
regul ations currently allow.” Planning treated the sign as a
| egal nonconformi ng use? which could continue indefinitely as
Il ong as there was no “enl argenent or extension of a
nonconf orm ng use beyond the scope and area of its operation at

the tine the regulation . . . was adopted.” KRS 100.253(2).

2 See KRS 100. 253.



Pl anni ng | ooked to Section 8.3 Non-conformance, E. Signs, of the
Devel opment Code for repairs, nodifications, and repl acenent of
signs. The second paragraph read:

At such time as any structural elenment of a

non-conformng sign is replaced, the sign

must be brought into conpliance with the

requirenents of Article 11. Replacenent of

structural elenments in this context neans

t he di sassenbly and subsequent re-assenbly

or the substantial alteration of the pole,

base or frane.
Pl anni ng concl uded that replacing the faces in the cabi nets was
allowed, but it had a problemw th replacing the nanual pricing
cabinet with the snall er nechanical one, and di sapproved the
permt.

Thornton filed an appeal before the BOZA. A public
heari ng was conducted on February 18, 2002, at which tine a
guestion arose as to whether the sign was a legal or illega
nonconform ng structure. The matter was continued to March 4,
2002, at which tinme neither side could show when the sign becane
nonconform ng. The BOZA deni ed the appeal concludi ng that
Thornton did not have nonconformng rights to the existing sign
and that the replacenment of the pricing pod was a change to a
structural elenment. An appeal was taken to the circuit court
whi ch reversed the BOZA for a nunmber of reasons. First, the

court concluded the sign was a | egal nonconform ng use because

Pl anni ng coul d not show when it becane nonconform ng (Code



Enf orcenent did not maintain records that far back) and had
assuned, in denying the permt, that the sign was legally
nonconform ng. The court then raised the proposed alterations
and concl uded there were to be no alterations to the sign's
pol es (sides) or base (where it stuck in the ground). The
court’s review of the pricing pod or cabinet work concl uded t hat
t he cabi net’s replacenent was not a structural change or frane
change, and even if considered a frane change, “there is no

materi al evidence in the record that this is a substanti a

alteration as required by the | anguage of Section 8.3(E).”
(enmphasis original.) The court set aside the BOZA s denial and
remanded the matter back in order to issue Thornton the permt.

On appeal to this Court, the BOZA contends the circuit
court erred in not giving greater deference to the BOA s
decision; and in its decision that Thornton possessed | ega
nonconformng rights. W disagree with appellant on both
argunents and therefore affirmthe circuit court.

KRS 100. 253(1) recogni zes that when zoni ng ordi nances
are enacted there may be uses or even structures that now do not
conformto the provisions of the newy adopted zoni ng ordi nance,
or devel opnent code. Preexisting structures or uses are deened
nonconform ng uses which are legally entitled to continue —
hence the name “l egal nonconform ng use.” Nonconform ng

structures built after adoption of the zoning ordi nance, or
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devel opnent code, are not entitled to continue because they were
illegally constructed — hence the nane “illegal nonconform ng

use.” See Grannis v. Schroder, Ky. App., 978 S.W2d 328, 331

(1997). When Thornton applied to Planning for a permt to alter
the sign, it was discovered that the sign (which was previously
erected with a permt) was now nonconform ng. Planning could
not say when the sign becane nonconformng and treated it as a

| egal nonconforming use. 1In denying the pernmit to alter the
sign, Planning concluded the sign was |egally nonconform ng but
that the one nodification would not conply with Section 8.3 of

t he Devel opnment Code descri bed above. Thornton appealed to the
BOZA on this one issue, which under KRS 100. 257, is proper for
the review of a decision of “an adm nistrative official in the
enforcenent of the zoning regulation.” Wat started out as an
interpretation of Section 8 of the Code (and KRS 100. 253(2)),
progressed into a decision by the BOZA that the signh was an
illegal nonconform ng structure that could not be altered. The
problem here is that there was no deci sion of a zoning
enforcement officer before the BOZA on that issue that was being
appeal ed. The BQZA is not an enforcenent body but a quas
judicial body that has “the power to hear and deci de cases where
it is alleged by an applicant that there is error in any order,
requi renent, decision, grant, or refusal made by an

adm nistrative official in the enforcenent of the zoning
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regulation.” KRS 100.257. Any attenpt by the BOZA to usurp the
powers of the zoning enforcenent officer is void ab initio. See

Bell efonte Land, Inc. v. Gty of Bellefonte, Ky. App., 864

S.W2d 315 (1993). Therefore, we agree with the circuit court
that the sign is a legal nonconform ng use, subject to KRS
100. 257, and Section 8 of the Devel opnent Code.

Both Section 8 of the Devel opnent Code and KRS
100. 253(2) permt nodifications or alterations to | egal
nonconform ng structures - under the statute, when there are no
enl argenents, and, under the code, where there are no
repl acenents of the structural elenents, nmeaning the disassenbly
and subsequent reassenbly or the substantial alteration of the
pol e, base, or franme. Planning was only concerned with the
price pod or advertising cabinet, which rested on, or hung from
a rung. Is the proposed change a substantial alteration of the
pol e, base, or frane? The BOZA said yes and the circuit court
said no. W agree with the circuit court. A |egal
nonconform ng use or structure is a constitutionally protected

property right. Martin v. Beehan, Ky. App., 689 S . W2d 29

(1985). Provisions of an ordi nance which permt alterations,
nodi fications, repairs, etc., should be liberally construed to

prevent hardship to the owner. Bosworth v. Gty of Lexington,

277 Ky. 90, 125 S.W2d 995 (1939). Here, going back to the

| adder anal ogy, the sign or |adder has both poles or sides in
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t he ground (sane base).

remain intact.

The rungs (part of the frame) wll

The pricing pod or cabinet rests on or hangs

froma rung and is not part of the frame or for structural

support.

total square footage of the sign area.

8 of the Code nor KRS 100. 253(2)

The total height of the sign will decrease as will the

Clearly, neither Section

is violated, and the circuit

court was correct in vacating the denial of the permt.

For the foregoing reasons, the judgnent of the

Jefferson Circuit Court is affirned.
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