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BEFORE: BUCKI NGHAM GUI DUGLI, AND McANULTY, JUDGES.

McANULTY, JUDGE. Appel |l ant Teresa Robi nson petitions for review
froma decision of the Wrkers' Conpensation Board (Board) which
affirmed a finding by an Admi nistrative Law Judge (ALJ) that

appel l ant was totally occupationally disabled foll ow ng her



notion to reopen her claim Appellant’s original injury
resulted in a 40% pernmanent partial disability award by the ALJ.
The basis of the reopening was a claimof psychiatric inpairnent
resulting fromher work injury which was not manifest at the
time of the original proceeding. The ALJ found that appellant’s
psychi atric condition caused an increase in disability of 60%
The ALJ concl uded that appellant was now totally disabled. The
ALJ further concluded that one-third of the increase, or 20%
was the result of non-work-related causes and woul d have to be
carved out of the award.

Appel | ant appeal ed to the Board, which determ ned
t hat :

Since the ALJ's conclusion that 1/3 of the

di sability was the result of non-work-

rel ated causes, the award should be limted

to the remai nder of a 520 week period

pursuant to KRS 342.730(1)(d) rather than

for the remai nder of Robinson’s disability.

Therefore, since 1/3 of the benefits should

be excl uded, the benefit rate should be 2/3

of $311.96, or $207.97. The award shoul d be

apportioned equally between the enpl oyer and

the WCF, with proper credit granted during

the period of overlap fromthe origina

awar d.
Appel I ant argues in her petition that the Board erred in
cal cul ating the anmount of the carve-out of the award. Appell ant
states that since the ALJ only found that one-third of the

i ncrease of disability of the psychiatric condition was non-

wor k-rel ated, the percentage of the carve-out for non-work
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disability was only 20% (1/3 of 60% and not 33 1/3% (1/3 of
100% . Appellant, therefore, argues that the correct anount of
t he benefits under the Board’ s hol ding was 80% of $311. 96.

The function of further review of the Wrkers’ Conpensation
Board in this Court “is to correct the Board only where the the
[sic] Court perceives the Board has overl ooked or m sconstrued
controlling statutes or precedent, or commtted an error in
assessing the evidence so flagrant as to cause gross injustice.”

Western Baptist Hosp. v. Kelly, Ky., 827 S.W2d 685, 687 (1992).

We believe that appellant’s claimof mscalculation of benefits
is a contention that the Board committed a flagrant error in
assessing the evidence so as to cause gross injustice. However,
we do not conclude that there was an error in this case.

The Workers’ Conpensation Funds (WCF) counters that
the Board' s assessnment was correct. According to the WCF, in
the original award appellant was awarded benefits of $124.78 per
week for a 425 week period. This period has not yet ended. For
t he remai nder of the 425 week period, appellant wll also
receive benefits for the additional psychiatric occupationa
disability. During this overlap period, one-third of the
addition is excluded as non-work-rel ated, and the percentage of
the total award which has been carved out is equivalent to 20%
However, when the period of overlap of the two awards ends, the

Board’' s assessed exclusion of one-third is correct because the



award then only consists of the increase. W believe the Board
correctly cal cul ated the award.

For the foregoing reasons, we affirmthe opinion of
the Wirkers’ Conpensati on Board.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE WORKERS'

COVPENSATI ON FUND:

Robert J. G eene
Kel sey E. Friend Law Firm Joel D. Zakem

Pi kevill e, Kentucky Frankfort, Kentucky

BRI EF FOR APPELLEE PI KE COUNTY
BOARD OF EDUCATI ON:

Dougl as W GCot't
Bow i ng G een, Kentucky



