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BEFORE: BUCKI NGHAM GUI DUGLI AND McANULTY,  JUDGES.

GUI DUG.I, JUDGE. Shumat e, Fl aherty and Eubanks, P.S.C.
(hereinafter “Appellant”), appeals the opinion of the Wrkers’
Conpensati on Board (hereinafter “the Board”) reversing the

opi nion and di sm ssal of the Adm nistrative Law Judge
(hereinafter “ALJ”). Appellant contends that the Board erred in
appl yi ng an i nproper standard of reviewto the findings of fact
and incorrectly applied applicable case |aw to the new findi ngs

of fact. W disagree, and hence, affirm



d adys Fugate (hereinafter “Fugate”) worked for
appellant’s law firmas a paral egal. She perfornmed various
duties for Appellant, including interviewing clients, answering
t el ephones, performng title searches, working on workers’
conpensati on cases, social security cases and donestic rel ations
cases. On the day of her injury, July 20, 1999, she parked her
vehicle in the parking lot in which Appellant |eased five
par ki ng spaces. The parking |ot was not paved. As she exited
her car and was wal king towards the | aw office, she stepped on a
rock and fell. As a result of her fall, she fractured the
radi al head of her right arm as well as suffering sone
superficial injuries to her face. She has undergone two
surgeries, physical therapy and marcaine injections to help
all eviate her pain, and has since returned to work as a
paral egal with Appellant. However, due to the injury, she
cannot performall the duties she undertook prior to the fall.

Before the ALJ contested i ssues were appropriate
factors under KRS 342.730, failure to preserve an affirmative
def ense, extent and duration, scope of enploynent and
reasonabl eness/ necessity of medical expenses. The ALJ found
that the injury had not occurred within the scope of enpl oynent
in that Fugate failed in her burden of proof to qualify as an

exception to the “com ng and going” rule or that the parking |ot



coul d be considered as being part of Appellant’s “operating

prem ses.”

i ssue of whether the parking |ot was part of Appellant’s

On Appeal, the Board disagreed with the ALJ on the

“operating premses.” Specifically on this issue, the Board,

wi th Board Menber Stanley witing the unani nous opi nion,

There is little dispute over the
details of the parking lot itself. It is
agreed that Shumate® did not in fact own the
parking lot, but rather, |eased five spaces
inthe lot fromits owner, Denny |nsurance
Agency, a business |ocated next door to the
law firm Shumat e paid $15.00 per nonth
per parking space and this was the only
par ki ng provi ded by Shumate to its
enpl oyees. It is agreed that the parking
| ot was conposed of gravel and in a poor
state of repair. Eubanks estimated that the
parking | ot woul d acconmpdate ten to twel ve
vehi cl es and Fugate estimted the nunber at
between twenty and thirty. Eubanks denied
any obligations on the part of Shumate with
respect to mai ntenance or upkeep of the |ot.
The ALJ found that these facts did not
evi dence influence or control on the part of
Shumat e over the parking lot so as to
consider it as a part of its “operating
prem ses” and inpose liability for Fugate’'s
fall therein. As a matter of |law, we
di sagree and therefore reverse and remand on
this issue.

It is well established in Kentucky |aw
t hat workers’ conpensation |egislation was
not intended to protect workers against the
risks of the street. d sten-Kinberly
Quality Care v. Parr, [Ky., 965 S. W2d 155
(1998)]. The general rule is that injuries

1'I'n the Board's opinion

st at ed:

it identifies Appellant’s law firmas Shumate and

refers to the testinony given by the Firnms president and nmanagi ng partner
M chael F. Eubanks as Eubanks.



sust ai ned by workers when they are going to
or returning fromthe place where they
regularly performthe duties connected with
their enpl oynent are not deened to arise out
of and in the course of the enploynent, as
the hazards ordinarily encountered in such
journeys are not incident to the enployer’s
busi ness. Kaycee Coal Co. v. Short, Ky.,
450 S.W2d 262 (1970). Neverthel ess, our
courts have al so expressly held, “W are not
willing, however, to accept the boundary
line of the enployer’s property as the
proper point at which to differentiate
between liability or nonliability.” K-Mart
Di scount Stores v. Schroeder, Ky., 623
S.W2d 900 (1981). Consequently, Kentucky

| aw recogni zes several exceptions to the
“going and coming” rule. dsten-Kinberly
Quality Care v. Parr, supra, at 157.

One such exception central to this
claimis coomonly referred to as the
“operating premses rule.” Ratliff v.
Epling, Ky., 401 S .W2d 43 (1966). Under
this rule, if an enpl oyer provides or
mai ntai ns a parking | ot or other prem ses
for the convenience of its enployees, and an
enpl oyee while on said prem ses sustains an
injury, the injury as a matter of lawis
wor k-rel ated and the enpl oyer is responsible
for payment of workers’ conpensation
benefits. K-Mart Discount Stores v.
Schroeder, Ky., 623 S.W2d at 902. However,
our courts have also ruled that the
“operating prem ses” rule nust be applied on
a case-by-case basis. 1d. at 902. |In other
words, in determ ning whether an injury was
wor k-rel ated, no single factor should be
gi ven concl usi ve wei ght, and the deci sion
nmust be based upon the quantum of aggregate
facts rather than existence or nonexistence
of any particular factor. Hayes v. G bson
Hart Co., Ky., 789 S.W2d 775 (1990).
Nevert hel ess, before the exception can be
found to be controlling and liability fixed,
two factors nust be established. First, the
enpl oyer nmust “control” the area in




guestion. Secondly, the work-related injury
nmust have been sustained on the area. 1d.
at 902.

In the case sub judice, it is
undi sputed that Fugate’s injury occurred in
the parking |ot | eased by Shumate for the
conveni ence of its enpl oyees and custoners,
and that the state of disrepair of the
gravel lot did not necessarily constitute a
dynamic with regard to her injury. The
i ssue, therefore, centers on whether there
was sufficient “control” by the enployer
over the area of Fugate’ s accident. To
answer that question we nust first determ ne
what constitutes “control” as a matter of
law for this and other simlarly situated
cases to be considered work-related. As
desi gnated by the ALJ and the parties, two
cases by the Kentucky Suprene Court provide
us with guidance in answering this question.
These are Pierson v. Lexington Public
Li brary, [Ky., 987 S.W2d 316 (1999)], a
1999 decision, and K-Mart Discount Stores v.

Schroeder, supra, a decision issued in 1981.

In Pierson, supra, the claimant parked
her vehicle upon returning fromlunch in a
mul ti-storied parking structure adjacent to
the Lexington Public Library where she was
enpl oyed. The library | eased one hundred
forty-four parking spaces fromthe owners of
the structure in order to provide free
par ki ng for the convenience of its enpl oyees
and patrons. Although we do not know
specifically how many total parking spaces
were avail able generally in the parking
garage, the court in Pierson inforns us that
library workers were requested to park on
t he seventh floor of the structure,
“al t hough particul ar spaces were not
reserved for their use.” 1d. at 317. Wile
riding down in a parking garage el evator,
t he el evator dropped as the clai mant was
exiting and causing her to injure her |eft
knee and el bow. Al though the accident did
not occur wthin the boundaries of the




library itself, the injury was held to be
wor k-rel ated and therefore conpensabl e under
the “operating prem ses” exception to the
“going and coming” rule. In so ruling, the
supreme court stated that, of particular
concern in making a determ nati on of whether
an injury occurs within the enployer’s
operating premses “is the extent to which

t he enpl oyer could control the risks
associated with the area where the injury
occurred.” |d. at 318. Though the library
had no ownershi p, naintenance obligation or
direct control over the parking garage in
which the claimant fell, its | ease of one
hundred forty-four parking spaces was found
to be sufficient to make it a “major
custoner” with “sone degree of influence
over the owner.” Id. at 318. The fact that
the library provided parking in the garage
as a benefit to the claimant was also a
primary factor that weighed heavily in favor
of conpensability.

By contrast, in K-Mart Discount Stores
v. Schroeder, supra, the claimant worked as
a sales person for K-Mart. The store where
she was enpl oyed was | ocated in a shopping
center anong “a cluster of about 20 other
stores.” 1d. at 901. The parking lot for
t he shopping center was | arge enough to
accomodat e at | east nine hundred seventy-
five autonobiles. K-Mart, however, was
provi ded and designated a specific area in
the north end of the parking |l ot in which
its enpl oyees were requested to park their
cars. On June 13, 1977, the claimant, on
her way to work, could not find any space in
t he designated area to park so she parked
her car in the area commonly used by persons
shopping in the center and at a point about
forty or fifty feet fromthe front door of
the K-Mart store. The clainmant then started
wal ki ng toward the store where she stepped
in a hole, a distance of about twenty feet
froma driveway. She fell to the ground,
breaki ng her ankle. The driveway between
the parking ot and the store building was
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for two-way vehicular traffic and ran the
conpl ete distance fromthe entrance to the
parking lot off a | ocal highway to the
extrene south buil ding occupi ed by anot her
merchant. Consequently, the suprene court
in reversing the court of appeals held that
the claimant’s injury was not work-rel ated
in that she fell in an area of the parking

| ot that was under the sole control of the
owner of the shopping center and not under
the control of K-Mart. However, we note
with great interest that the court in making
this ruling, took great pains to distinguish
K-Mart fromthe facts in Smith v. Klarer
Conpany, Ky., 405 S.W2d 736 (1966), wherein
the cl ai mant had been injured on the
sidewal k in front of the enployer’s place of
busi ness. Al though the sidewal k was used by
the general public, |ocated approxinately
two hundred forty feet away fromthe

enpl oyees’ entrance and outside the

enpl oyer’ s property, because Klarer’s

enpl oyees had to use the sidewalk to gain
access to the place of their work, the
sidewal k was held to be under sufficient
“control” of the enployer for a fall upon it
a risk peculiar to the enploynent. 1d. at
738.

After weighing the above authority, we
believe the evidence in this appeal conpels
a finding in Fugate's favor that her injury
was work-related. REO Mechani cal v. Barnes,
Ky. App., 691 S.W2d 224 (1985). W
interpret these decisions as denoting
“control” for purposes of this and other
simlarly situated cases, to be a neasure of
whet her the parking | ot where the injury
occurs, is either owned, established or
sponsored by the enpl oyer for the benefit of
its enpl oyees, and whet her the enpl oyee’s
presence at the location is reasonably
incidental to her enploynent at the tinme of
the accident according to the facts of the
i ndi vi dual case.




As in Pierson, supra, Fugate parked in
an adj acent parking lot partially |eased by
Shumat e for the conveni ence of its enpl oyees
and its clientele, and as was reconmended by
Shumate. As part of this arrangenent,
Shumat e | eased fromthe parking |lot’s owner
between 17% to 33% of the parking spaces
avai |l abl e, al though as in Pierson,
particul ar parking spaces were not
designated for the enpl oyer’s use. Though
Shumat e had no ownershi p, maintenance
obligation or direct control over the
parking lot in which Fugate fell, its |ease
made it a major custoner of the parking |ot
presumably with sone degree of influence
over the owner; i.e. giving it aright to
conplain, had it so desired, regarding the
lot’s condition. Mdreover, as in Smth,
supra, Shumate shoul d have been reasonably
aware of the parking lot’s condition, and
that Fugate and its other enpl oyees after
| eaving their vehicles would pass through a
portion of the gravel |ot when gaining
access to its business premses. Wat is
nore, Fugate probably would not have been
where the accident occurred, but for her
enpl oynent. See Hayes v. G bson Hart Co.
supra. Unlike in K-Mart, supra, Fugate was
injured in an area recomended for parKking
by her enployer and not in another parking
area, such as a public street or a different
par ki ng | ocation personally selected by the
i njured worker for her own expedi ency. The
fact that Shumate had no direct control in
this instance over the parking lot’s
mai nt enance was erroneously stressed by the
ALJ and is of no inport, or is the fact that
Shurmat e | ater nmade arrangenents with a
di fferent parking provider after the fact of
Fugate’'s accident. W therefore conclude as
a matter of law, that the “control” Shumate
had over the gravel parking |ot then under
| ease was all that was required to conpel a
ruling in Fugate’s favor with regard to this
single question. As a result, we reverse
the ALJ's determ nation that Fugate’'s
acci dent of July 20, 1999, on the basis of

- 8-



the “goi ng and com ng” rule was not worKk-
related, and remand this action with
instructions that a decision be rendered on
the remaining nerits of Fugate’s claim
(Footnote in original Board opinion
omtted).

Havi ng t horoughly reviewed the facts of this case and
the cases relied upon by the ALJ and the Board, we find no error

in the Board s reliance upon Pierson, supra. The ALJ held the

K-Mart case was controlling. In K-Mart, a 1981 case, our
Suprene Court st ated:

In Smith v. Kl arer Conpany, Ky., 405
S.W2d 736 (1966), and in Harlan Appal achi an
Regi onal Hospital v. Taylor, Ky., 424 S. W2d
580 (1968), this court fixed liability on
the basis of control of the area being in
the enployer. No so in the instant case, as
Schroeder fell in an area of the parking | ot
t hat was under the control of the owner of
t he shoppi ng center and not under the
control of K-Mart.

W have been asked to further expand on
the “operating premses” rule. The
“operating prem ses” rule is an outgrowth of
| i beral construction given to the Wrkers’
Conpensati on Law (KRS 342.004) and the
“goi ng and com ng” rule, which itself is an
extension of the industrial hazard theory.

In Harl an Appal achi an Regi onal Hospit al
v. Taylor, supra, we were again confronted
with the question of what constitutes
“operating premises.” This court held that
a parking | ot owned, operated, and
mai nt ai ned by an enployer for the use of its
enpl oyees qualifies as part of the operating
prem ses so as to permt an enpl oyee to
recover workers’ conpensation benefits for
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an injury she received when she fell in the
parking |lot while on her way to work.

Har| an Appal achi an Regi onal Hospital is

di stingui shabl e fromthe subject case in

t hat Schroeder did not receive her injury in
a parking area either owned, nmaintained, or
controlled by her enployer. She fell and
received her injury in the area of the
parking | ot used by the public generally and
separated fromthe working area of her

enpl oyer by a two-way vehicul ar driveway
over which her enployer had no control.

The “operating prem ses” rule nust be
applied on a case by case basis. In other
words, what we are holding is clearly and
sinply that if an enpl oyer provides or
mai ntai ns a parking | ot or other prem ses
for the convenience of its enployees, and an
enpl oyee, while on said prenises, sustains a
wor k- connected injury, then the enployer is
responsi ble to the enpl oyee for workers’
conpensati on benefits. Two factors nust be
present to fix liability on the enpl oyer.
First of all, the enployer nust control the
area, and second, a work-related injury nust
have been sustained on the area. What we
are saying is that “operating prem ses”
constitute a part of the work area, and an
enpl oyee, under those conditions, receiving
a work-related injury is in a “work
connected activity.”

The outconme of the subject action nay
have been altogether different had Schroeder
been an enpl oyee of the shopping center.
That, however, is not the case, and we are
not constrained to further construe the
wor kers’ conpensation law so liberally as to
| ose all sense of proportions, which we
woul d be doing if we permtted an award to
be made to Schroeder under the proven facts.
The proven facts clearly and unequivocally
show that Schroeder’s injury did not happen
on K-Mart’s operating preni ses.
Consequently, there is no liability for her
injury on K-Mart.
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K-Mart, 623 S.W2d at 901, 902, 903.

However, in Pierson, supra, our Suprene Court re-

exam ned the “operating prem ses” rule and hel d:

Wr kers’ Conpensation | egislation was
not intended to protect workers against the
risks of the street. Larson, Larson's
Wrkers’ Conpensation Law, § 15.11. As a
general rule, injuries which occur while an
enpl oyee is on the way to or fromthe work-
site are not conpensable. This principle is
commonly known as the “going and com ng”
rule. Harlan Collieries v. Shell, Ky., 239
S.W2d 923 (1951). However, an enployer is
responsi bl e for work-related injuries that
occur on its entire “operating prem ses” and
not just at the injured worker’s worksite.
Ratliff v. Epling, Ky., 401 S.w2d 43
(1966). \Whether a particular area cones
wi thin an enpl oyer’s operating pren ses
depends on the facts and circunstances of
the case. Hayes v. G bson Hart Co.; K-Mart
Di scount Stores v. Schroeder; Harl an
Appal achi an Regi onal Hospital v. Tayl or;

Ky., 424 S.W2d 580 (1968); Smith v. Klarer,
Ky., 405 S.wW2d 736 (1966). O particular
concern in making that determ nation is the
extent to which the enployer could contro
the risks associated wth the area where the
i njury occurred.

The facts presented by this case are
not controlled by Hayes v. G bson Hart Co.
More accurately, they fall sonewhere between
t hose present in K-Mart Discount Stores v.
Schroeder and in Harlan Appal achi an Regi ona
Hospital v. Taylor. The Library did not
own, operate, or maintain the parking
structure, and it was used by the general
public as well as the Library. However, the
evi dence al so indicates that the Library
| eased approxi mately 144 spaces in the
structure, certainly making it a major
custoner with sone degree of influence over
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the owner. Furthernore, the Library

i nfluenced cl aimant’ s deci si on over where to
park by providing her with free parking in
that particular garage as part of its

enpl oyee benefit package. |If clainmnt had
chosen to park el sewhere in downt own

Lexi ngton, she would have been required to
pay the cost of parking herself. Under

t hose circunstances, we are persuaded that
there were sufficient indicia of enployer
control to support the ALJ' s concl usion that
the Library should be responsible for the
effects of an injury to an enpl oyee which
occurred in the garage. (Enphasis added).

Pi erson, 987 S.W2d at 318.

Pierson is the case |law controlling the case before
us. The ALJ erred in failing to apply the appropriate lawto
the factual situation presented and as such, the Board was
correct in reversing and remandi ng the case on the “operating
prem ses” issue. The Board affirned all other issues raised by
t he Appellant and we find no error in the Board' s well-reasoned
opi ni on on those issues.

For the foregoing reasons, the opinion of the Board

affirming in part and reversing in part and remanding is

af firnmed.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Kanp T. Purdy Rachel Kennedy
Lexi ngt on, KY Lexi ngton, KY
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