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BEFORE: COMBS, TACKETT, AND VANMETER, JUDGES.

TACKETT, JUDGE: Scotty Richards appeals fromthe judgnent of
the Greenup Grcuit Court convicting himof second-degree rape
and sentencing himto five years’ inprisonnment. He argues that
the trial court erred by denying his notion for a directed
verdict. Finding that the evidence presented was sufficient to
all ow the case to be submtted to the jury, we affirm

The events in question occurred on July 4, 2001, when

Ri chards stopped by the hone of Amanda Hi ckson’s grandnot her to



pi ck up some clothes on his way fromwork to a cookout at his
parents’ honme. Hickson was Richards’ girlfriend and the tw had
spent the previous night at her grandnother’s hone. Wen
Ri chards arrived, Hi ckson's thirteen year-old cousin, A B., was
home al one. According to A B., R chards sat beside her on the
couch as she was watching tel evision and began touchi ng her
chest and between her | egs. This nade her unconfortable so she
got up and started adjusting the television to put sone distance
between them Wen she returned to the couch, R chards grabbed
her arm forced her into his |ap and started kissing her. A B.
retreated to the kitchen to do dishes, but R chards foll owed
her. He brought her back to the couch, held her arns, sat her
on his lap wwth her legs forced apart and ki ssed her. After he
unfastened her shorts, Richards told A B. to take themoff and
she conplied because she was frightened. Richards then |aid her
on the couch, orally sodonized her, inserted his finger into her
vagi na, and then had sexual intercourse with her. A B.
estimated that this incident |lasted fromfive to ten m nutes and
t hen Richards changed clothes and left. As he was | eaving,
Ri chards told A B. to keep the incident their little secret.
She estimated that he was at her grandnother’s for twenty to
twenty-five mnutes.

Afterwards, A.B. called one of her girlfriends to tel

her what Richards had done. The friend encouraged A B. to tel
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her parents, but she refused saying that she was afraid he woul d
hurt her if she told. About a nonth later, A B.’s little sister
told their parents what had happened because A B. was afraid she
m ght be pregnant. A honme pregnancy test was negative; however,
A.B.’s father contacted the G eenup County Sheriff’s Departnent
to file a crimnal conplaint against Richards for raping his
daughter. Deputy Darrell MCarty interviewed A B., Richards and
ot her witnesses. Richards’ account of the events in question
differed substantially fromA B.’s. He stated that he stopped
by her grandnother’s, changed clothes and | eft w thout speaking
to A.B. who was in the living roomwatching tel evision.
Richards estimated that he was in the home for about five
m nutes before leaving to go to a cookout at his parents’ house.
At trial, A B. and R chards both testified to their
version of the events of July 4, 2001. Although McCarty had
previously tape recorded statements fromeach of them these
were unavailable by the tine of the trial. In addition,
Ri chards introduced testinmony fromhis nother who recalled him
arriving at home at three o’ clock that afternoon. She stated
that she took note of the tine because he was rarely honme on
time. Richards testified regarding the tinme he left work and
the tine required to drive to his parents’ house (via H ckson's
grandnot her’s) while observing the speed limt. He argued that

he woul d have arrived honme nuch later had he in fact raped A B.



as she clainmed. There was al so a di sputed account of wtness
Chris Mller's statenents to police. According to MCarty,
MIller stated in an interview that Richards had adm tted having
sexual intercourse with A B., but stated that there was no force
i nvol ved. However, MCarty did not nake notes regarding the
interview and never got a witten statenment fromMIller. At
Richards’ trial, MIler testified that he never told police

Ri chards had admitted to having sexual intercourse with A B
There was no nedi cal evidence introduced since no exam nation of
the victimhad ever been undertaken. The jury was instructed on
the indicted offense of second-degree rape as well as the

| esser-included offense of second-degree sexual abuse. Richards
was convi cted of second-degree rape, and this appeal foll owed.

Ri chards’ sole issue on appeal is the trial court’s
refusal to grant his notion for a directed verdict. He alleges
that A B.’s testinony regarding the rape did not constitute
sufficiently credi ble evidence to convict him On a notion for
a directed verdict, the trial court is required to consider al
of the evidence in the light nost favorable to the nonnoving
party and to reserve questions regarding the credibility of

Wi tnesses to the jury. Comonwealth v. Benham Ky., 816 S. W 2d

186 (1991). The standard of review is whether, under the
evi dence as a whole, it would be unreasonable for the jury to

find guilt.



Ri chards clains that A B.’s account of the events in
guestion is so incredible that it did not support a jury finding

of guilt. Winel v. Commonweal th, 302 Ky., 742, 196 S.W2d 375

(1946). He points out that according to the tineline testified
to by hinself and his nother there was not sufficient tine for
the rape to have occurred between the tinme he left work and the
time he arrived at his parents’ cookout at 3 p.m In addition,
Ri chards introduced testinony to the effect that A B. was
infatuated with himand woul d parade around in front of him and
sit on his lap when he cane to see Hickson. Neither of these
factors woul d support a determ nation, under Winel, that A Bs
testinmony was too incredible to support a conviction.

In Weinel, the appellate court determned that it
woul d have been physically inpossible for the prosecuting
witness to be raped in the manner she described. Wether or not
A.B. had a crush on Richards is irrelevant to this type of
determ nati on. Mreover, the fact that R chards and his nother
testified that there was not enough tine for the rape to occur
as described does not render A B.’s testinony too incredible to
be submtted to the jury. Rather, it was the jury's function to
determ ne, after hearing evidence of the tineline disparities
and A.B.’s alleged flirtatious behavior to Richards on occasions

prior to the event, which w tnesses were credi ble. Therefore,



the trial court correctly denied R chards’ request for a

directed verdict of acquittal.

For the foregoing reason, the judgnment of the G eenup

Crcuit Court is affirned.

ALL CONCUR.
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