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BEFORE: BAKER, COVBS, AND SCHRODER, JUDGES.
BAKER, JUDGE: Lewi s Hensley brings this pro se appeal from an
Oct ober 3, 2002, order of the Franklin Grcuit Court. W
affirm

Appel I ant was convicted upon multiple counts of sexual
abuse in the first degree, crimnal abuse in the first degree,
and sexual abuse in the second degree. He was sentenced to a
total of five years inprisonnment. Subsequently, appellant filed

a Ky. R Cv. P. (CR 60.02(f) notion to vacate sentence. The



circuit court ultimately denied appellant’s CR 60.02(f) notion
by order entered October 3, 2002, thus precipitating this
appeal .

Appel lant initially contends that Kentucky Revi sed
Statute (KRS) 197.045(4) is unconstitutional as it anpbunts to an
ex post facto law as applied to him Appellant alleges that he
commtted the crinmes before the effective date of the statute
and, thus, application of the statute to himis
unconsti tutional .

KRS 197.045(4) specifically states that “the
provi sions of this section shall not apply to any sexual
of fender convicted before July 15, 1998, or to any nentally
retarded sexual offender.” As appellant was convicted on July
3, 2000, the provisions of the statute clearly apply to
appel | ant .

As to appellant’s assertion that such application
anpunts to an ex post facto | aw, we perceive as dispositive

Lozier v. Commonweal th, Ky. App., 32 S.W3d 511 (2000).

Therein, Lozier commtted her crinme on August 11, 1997, and pled
guilty on January 8, 1999. Lozier also attacked KRS 197.045(4)
as an unconstitutional ex post facto law. The Court rejected
such argunment and specifically held:

(A) pplication of KRS 197.045(4) does not

i npose any addi tional punishnment upon
Lozier. A person convicted and sentenced to
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a state penal institution may receive credit
on his or her sentence for good behavior or
for other nmeritorious conduct. KRS
197.045(1). Since Lozier was convicted and
sentenced after the effective date of the
statute, it does not deprive her of any
previously earned credits. In addition, KRS
197.045(4) does not deprive Lozier of the
opportunity to earn good tine credit and to
qualify for early parole. Rather, KRS
197.045(4) nmerely defers the effective date
of any good tine credit which Lozier may
earn in prison until she has successfully
conpl eted a sexual offender treatnent
program Once she conpl etes the program
her accrued good tine credit will be

credi ted agai nst her sentence.

Consequently, we find no indication that
Lozier will be disadvantaged by the
application of KRS 197.045(4).

. . . we also find that the application of

KRS 197.045(4) does not retrospectively

di sadvant age Lozier’s accunul ati on of good

time credits. Consequently, we find that

KRS 197.045(4) nmay be constitutionally

applied to Lozier.

As the relevant facts in Lozier are identical to the facts in
this case, we are conpelled to conclude that KRS 197.045(4) does
not constitute an unconstitutional ex post facto |aw as applied
to appell ant.

Appel I ant al so asserts that “there was overwhel m ng
evi dence, in the way of wi tness testinony, that shows beyond the
shadow of a doubt that the charges were fal se and perpetrated
agai nst the appellant by a jealous live-in girlfriend.” It is

wel | -established that CR 60.02 is limted to i ssues that coul d

not have been brought on direct appeal. MQeen v.
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Commonweal th, Ky., 988 S.W2d 415 (1997); Gross v. Commonweal t h,

Ky., 648 S.W2d 853 (1983). W think that appellant’s claimas
to the sufficiency of evidence could have been brought on direct
appeal and, consequently, does not constitute a valid basis for
relief in a CR 60.02 notion.

For the foregoing reasons, the order of the Franklin
Crcuit Court is affirned.
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