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BEFORE: SCHRODER AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.?!
EMBERTQON, SENI OR JUDGE. Marcus Crosby was convi cted of
possessi on of a handgun by a convicted felon and sentenced to
ei ght and one-half years’ inprisonnent. He alleges that the
trial court erred when it denied his notion to suppress a
handgun sei zed as the result of a warrantless search; when it
refused to strike the testinony of a witness after she invoked

her fifth amendnment privil ege against self-incrimnation; and,

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



it failed to sua sponte inquire into a possible conflict of

i nterest between defense counsel and a wwtness. W affirm

On the evening of Novenber 1, 2001, Oficer Kane, a
Covi ngton police officer responded to a report of gunfire at a
Sunoco station on Madi son Avenue. Wen Kane arrived he saw
people fleeing and an individual darting up an ally. Wtnesses
identified the shooter as Crosby who |ived one block fromthe
station. Carolyn Hocker rode to the station with two friends,
Joy and Robbi e Seynore, and stated that she remained in the car
while the Seynores exited, a confrontation ensued, and Crosby
pul l ed out a silver object and pointed it at Robbie Seynore.
Shots were fired but no one was injured.

Shortly after the incident, police arrived at Croshy’s
honme where he was arrested. H's nother was also arrested on an
out standing warrant. M chael G aham who finally identified
hi nsel f as Crosby’s nother’s boyfriend and a resident of the
home, was questioned regarding the location of the gun. G aham
took the officer into the residence and directed themto a
cl oset used by Crosby’s sister and located in a |oft area, which
was used by all four residents. The police retrieved a silver-
toned .22 revolver that matched the description given by Hocker.

Crosby argues that the trial court erroneously denied
his notion to suppress the gun seized as a result of the

warrantl ess search. G aham he contends, had no authority to



gi ve consent to search his bedroom Consent is an exception to
the warrant requirenent and nmay be obtained froma person ot her
than the target of the search if the consenting party possesses
common authority over the premises.? The burden of proof to show
that the consent was valid rests with the Cormonweal th.® The
standard of review of a trial court’s decision on a notion to
suppress requires that the appellate court determ ne whether the
trial court’s findings of fact are supported by substantia
evidence. |f so, they are conclusive. The appellate court nust
then conduct a de novo review of the application of the |aw*

G ahami s consent in this case was voluntary. But the
guestion remai ns whet her he had authority to give that consent.
In Col bert the court engaged in a | engthy discussion regarding
the authority of a parent to consent to the search of a child s
room W find the follow ng relevant to our present discussion:

Both state and federal courts have

interpreted search and seizure law to allow

third parties to consent to the search of

shared common areas. See Morris v.

Commonweal th, 306 Ky. 349, 208 S.W2d 58

(1948) (father’s consent to search as “head

of househol d” for incrimnating evidence

agai nst son valid for evidence found in the

kitchen) and Matl ock, supra, (consent of a

worman who shared a bedroom w th her
boyfriend in her parents’ hone valid).

2 Colbert v. Commonweal th, Ky., 43 S.W3d 777 (2001).

3 @llmn v. Comonwealth, Ky., 578 S.W2d 47, 48 (1979).

4 Commonweal th v. Neal, Ky. App., 84 S.W3d 920 (2002).




Furthernore, in United States v. Hall, 979
F.2d 77 (6'" Cir. 1992), the Sixth Circuit
Court of Appeals held that a honeowner may
consent to the search of a tenant’s room
even though he never entered it while it was
rented to the tenant. In Hall, the
honmeowner indicated that he had access to
the roomat all tinmes, and that sone of his
personal itens were stored in an adjacent
room whi ch was accessi ble through Hall’s
room |If Hall’s rental agreenent did not
provi de enough privacy to keep his I andlord
fromconsenting to a search of his room and
dresser, then surely Appellant in this case
can be afforded no nore protection fromthe
search to which his nother consented.
Appel I ant never paid rent for his basenent
bedroom nor did he present any evidence to
i ndicate that he and his nother had agreed
to his exclusive control of it. Like any
homeowner, in the absence of an
understanding to the contrary, the nother
retained the right of entry to all areas of
her house including the room Appel | ant
occupi ed. ®

Graham was not Crosby’s father nor was he married to
Crosby’s nother, the owner of the residence. But he was a
resident of the house. The issue of authority to consent does
not necessarily focus on the rel ationship between the consenting
party and the target of the search but the comon authority over
the prem ses or “other sufficient relationship to the prem ses

"¢ W have uphel d the consent

or effects sought to be inspected.
to search given by a babysitter hired by the owner of the

residence. The target of the search was one tine a resident of

5 |d. at 780-781.

6 Butler v. Conmonwealth, Ky., 536 S.W2d 139, 140 (1970).
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t he hone but now was only a casual visitor, so the babysitter
had the superior right of domnion and control. In Garr v.

Commonweal th, ” the defendant’s sister, the court held, could

validly consent to the search of her brother’s bedroom on the
basis that the sister had rights at | east co-extensive with her
br ot her.

Graham lived in the residence and, although not
Crosby’s father, had comon authority over the prem ses and his
rights were at | east co-extensive with the Crosbys. The gun was
found in a common area shared by all four residents of the house
and in a closet used by Crosby’s sister. W see no cause to
di stinguish this situation fromone where an adult child
occupi es space in a residence owned by both parents. |In today’s
soci ety where step-parents and unmarried cohabitation are conmon
living arrangenents, the burden on an officer to investigate the
famly relationship between the occupants would be virtually
i npossi ble. The search and sei zure pursuant to the consent
gi ven by G aham was valid.

The remai ning i ssues rai sed were not preserved for
review. After review of the record, we find no pal pable error
and decline to address the alleged unpreserved errors.?

The judgnent is affirnmed.

7 Ky., 463 S.W2d 109, 114 (1971).

8 Kentucky Rules of Criminal Procedure (RCr) 10.26
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