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BEFORE: BUCKI NGHAM DYCHE, AND JOHNSOQON, JUDGES.
BUCKI NGHAM JUDGE: Barry Lynn Havener appeals from an order of
the Daviess Circuit Court denying his RCr! 11.42 notion to vacate
his convictions and sentences. W affirm

Havener was convicted of nurder in connection with the
beati ng death of a ten-year-old boy, was convicted of crimnal
attenpt to commt nurder in connection wth the beating of an
ei ght -year-old boy, and was convicted of being a second-degree

persistent felony offender. Prior to pleading guilty to the

! Kentucky Rules of Criminal Procedure.



charges, he was exam ned at the Kentucky Correctiona
Psychiatric Center (KCPC), and a report was filed by a staff
psychol ogi st, Dr. Richard Johnson. A conpetency hearing was
hel d, and the court entered an order determ ning that Havener
was conpetent to stand tri al

On Cctober 24, 2000, Havener appeared before the court
wi th counsel and pled guilty to the charges. His guilty pleas
were entered pursuant to a plea agreenent signed by Havener, his
attorney, and the Commonweal th’s attorney. The agreenent
provided for a prison sentence of thirty years on the nurder
charge and twenty years on the attenpted nurder charge, enhanced
to thirty years based on persistent felony offender status. The
agreenent stated that the two thirty-year sentences would run
concurrently.

On Novenber 8, 2000, Havener filed a pro se notion to
withdraw his guilty pleas. Said notion was filed against the
advi ce of counsel. In support of his notion, Havener stated
t hat he was under the influence of nedication when he entered
his pleas and that he was coerced by counsel into pleading
guilty to the offenses.

On Novenber 17, 2000, the circuit court denied
Havener’s notion to withdraw his pleas. |In its order denying
the notion, the court made reference to Havener’s conpetency to

stand trial. Further, the court recalled its colloquy with
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Havener when he entered his guilty pleas. The court noted that
Havener indicated he was taking nedication but that the

medi cati on was “hel ping nmy thoughts.” The court denied the
notion to withdraw the pleas based on its findings that the

pl eas were entered willingly, intelligently, and knowingly. On
t he sane day, the court sentenced Havener to thirty years in
prison pursuant to his guilty pleas and the plea agreenent.

Havener then attenpted to file a bel ated appeal with
the Kentucky Suprenme Court. That court remanded the matter to
the circuit court for a hearing to determ ne whether Havener’s
counsel rendered ineffective assistance by failing to file an
appeal. In an order entered on Septenber 18, 2001, the circuit
court found that Havener was aware of his right to appeal and
that his counsel had no indication that he desired to appeal the
court’s ruling denying his notion to withdraw his guilty pl eas.
Further, the court concluded that Havener’'s counsel did not
render ineffective assistance. Thereafter, the Kentucky Suprene
Court denied Havener’s notion for a bel ated appeal.

On August 8, 2002, Havener filed a pro se notion to
vacate his convictions pursuant to RCr 11.42. He also noved the
court to appoint counsel to represent himin connection with his
notion and to grant an evidentiary hearing. As grounds for the
RCr 11.42 notion, Havener alleged that he was taking

psychotropi ¢ nedi cati ons when he entered his guilty pleas, that
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he was disoriented at the tine, that he did not understand his
constitutional rights, that he did not understand the possible
applicability of |lesser-included offenses and the el enent of
intent, and that he received the ineffective assistance of
counsel. Havener attached a report by Dr. Eric Y. Drogin, a
clinical and forensic psychologist, to his motion.? Dr. Drogin's
report stated that “M. Havener appears to display the
rudi mentary el ements of conpetency to stand trial.”

On August 20, 2002, the circuit court entered an order

denyi ng Havener’'s RCr 11.42 notion. Citing Stanford v.

Commonweal th, Ky., 854 S.W2d 742 (1993), the court held that

t he appoi nt mrent of counsel and an evidentiary hearing were not
requi red because the issues could be conclusively resol ved by
exam ning the record. The court further held that Havener’s
notion to vacate should be deni ed because his claimthat he was
not fully aware of the guilty plea proceedings and that he
received the ineffective assistance of counsel were w thout
merit. The court’s conclusions were based on the guilty plea
proceedi ngs and the subsequent findings nmade by the court inits
order denying Havener’s notion to withdraw his guilty pleas.

Thi s appeal by Havener foll owed.

2Dr. Drogin's report was dated August 5, 1999, one nobnth before the
mur der and assault were committed. Thus, this report appears to have
been based on observations and events prior to the crinmes herein.
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Havener raises four separate argunents, and we wl |
separately address each of them First, he argues that the
trial court abused its discretion and erred in denying his RCr
11.42 notion “w thout any fact-finding or appointnent of
counsel .” Because the trial court made fact findings when it
deni ed Havener’s notion, we conclude that his reference to
“fact-finding” refers to his argunment that he was entitled to
counsel to assist himin making “further fact-specific pleading
and devel opnent and preparation.”

“I'f an evidentiary hearing is not required, counse
need not be appoi nted, ‘because appointed counsel woul d [ be]

confined to the record.”” Fraser v. Comonweal th, Ky., 59

S.W3d 448, 453 (2001), quoting Henphill v. Commonweal th, Ky.,

448 S. W 2d 60, 63 (1969). For reasons which we will set forth
bel ow, an evidentiary hearing was not required in this case.
Therefore, the trial court did not err or abuse its discretion
in refusing to appoint counsel to represent Havener.

Havener’ s second argunent is that his conpetency “was
not factually or legally resolved.” 1In connection with this
argunment, he asserts that he had no understandi ng of |esser-

i ncluded offenses or that the possibility of extrenme enotiona
di st ur bance woul d preclude a conviction for nmurder. He also
asserts that he was unaware of his right to present an insanity

def ense. Furt her, Havener mamintains that the trial court “was



not even aware of the psychotropic nedications” and that he was
entitled to a hearing so that he could be given the opportunity
to fully develop his contention that his guilty pleas were nmade
whi | e under the influence of the nedications.

“T'Aln RCr 11.42 novant is not automatically entitled
to an evidentiary hearing.” Stanford, 854 S W2d at 743. “If
the record refutes the clains of error, there is no basis for
granting an RCr 11.42 notion.” 1d. “A hearing is required if

there is a material issue of fact that cannot be concl usively

resolved, i.e., conclusively proved or disproved, by an

exam nation of the record.” Fraser, 59 S.W3d at 452.

We are sonmewhat hanpered in our review of this issue
because the record as designated does not contain either a
vi deotape or a transcript of the guilty plea proceedings.
Havener’ s designation of the record did not include the
vi deot ape, and the proceedi ngs were apparently not transcri bed.
When the conplete record is not before us, we “nust assune that
the omtted record supports the decision of the trial court.”

Commonweal th v. Thonpson, Ky., 697 S.W2d 143, 145 (1985). W

coul d uphold the court’s determ nation that Havener’s
all egations were refuted on the record based on the fact that
the record of the proceedings was omtted. Nevertheless, it is

apparent fromthe court’s recitation of the circunstances



surrounding the guilty plea proceedings that it did not err in
denyi ng an evidentiary hearing.

In its order denying the RCr 11.42 notion, the court
made reference to its findings in its previous order denying
Havener’s notion to withdraw his guilty plea. Therein, the
court noted that it engaged in a “lengthy colloquy” wth Havener
during the guilty plea proceedings. Further, the court noted
t hat Havener stated that he was taking nedication but that the
nmedi cation was “hel ping ny thoughts.” Based on the |engthy
coll oquy and the fact that Havener was “extensively questioned,”
the court found that he was conpetent and that his guilty pleas
were entered willingly, intelligently, and knowi ngly. Under
t hese circunstances, we conclude that the record concl usively
proved the nature of Havener’s guilty pleas and that an

evidentiary hearing was not required. See Beechamv.

Commonweal th, Ky., 657 S.W2d 234, 236 (1983); d ass V.

Commonweal th, Ky., 474 S.W2d 400, 401 (1971).

Havener’s third argunent is that his guilty pleas were
involuntarily and unintelligently entered. He again asserts
that he did not understand the el enent of intent and was unaware
that | esser-included offenses m ght have been appropriate. W
reiterate that the trial court did not err in making a
determ nation fromthe record concerning the validity of

Havener’ s pl eas.



Havener’s |l ast argunment is that his counsel rendered
i neffective assistance and was unprepared for trial. To the
extent the argunent alleges that counsel was unprepared for
trial, it is clearly without nerit because no trial was held.

To the extent the argunent addresses the ineffective assistance
of counsel, it is |ikewi se without merit.

Havener argues that his counsel should have inquired
as to the effects of nedication on Havener’s ability to enter
valid guilty pleas and shoul d have insisted that the court
engage in a colloquy with himas to the elenents of the offense
and as to potential defenses based upon his nmental condition or
health. First, we note that the court did engage in a colloquy
wi th Havener concerning his nedications. He stated to the court
that the nedications assisted his thought processes, and the
court determ ned, after extensive questioning, that Havener was
conpetent to enter valid guilty pleas. 1In light of the
acknow edgnents nade on the record by Havener, we fail to see
how counsel could have rendered ineffective assistance by not
further inquiring as to the effects of the nedications on
Havener. As to Havener’s assertion that his counsel should have
caused the court to question himconcerning his understandi ng of
potential defenses based on nental condition, he cites lvy v.

Caspari, 173 F.3d 1136 (8'" Gir. 1999).



The facts in Ivy are distinguishable fromthe facts
herein. In lvy, counsel allowed his client to plead guilty to
second- degree nmurder w thout advising the court that a report
froma psychiatrist indicated that the client had a nental
di sease which caused himto be unable to appreciate the
wr ongf ul ness of his conduct and which caused himto be incapable
of conform ng his conduct to the requirenents of the | aw and
wi t hout discussing the report with the client. The Eighth
Crcuit of the U S. Court of Appeals granted habeas relief to
Ivy and held that “[c]ounsel’s failure to advise lIvy of the
possi bl e defense of nmental illness and his failure to bring the
report to the trial court’s attention are additional indicia of
his ineffective assistance and provide additional grounds for
the district court’s finding that Ivy' s plea was not know ngly
and voluntarily entered.” |1d. at 1143.

In the case sub judice, Havener contends that his
counsel shoul d have caused the court to engage in a coll oquy
with himconcerning the el ements of the offense and potentia
defenses or the applicability of |esser-included offenses based
on nental condition. The basis of this argunment appears to be
that Dr. Drogin stated in his report of August 5, 1999, that
t here were serious questions concerning Havener’s crimna

responsibility “on the date in question.”



There are several problems with this argunent. First,
the report of Dr. Drogin was in letter formto an attorney naned
Jerry Johnson. This was not the attorney who represented
Havener on these charges, and there is no allegation in
Havener’s RCr 11.42 notion that his attorney was aware of this
report at the tinme of the guilty plea and sentencing
proceedi ngs. Second, the letter fromDr. Drogin was apparently
drafted and sent one nonth before the crines herein were
commtted. There is sinply no evidence in the record, nor is
there an assertion by Havener, that Dr. Drogin’s report was
known by either counsel or the court at the tine. |In fact, the
court’s ruling on Havener’s conpetency stated that it was based
on a report fromDr. R chard Johnson, the staff psychol ogi st at
KCPC. Under these circunstances, we conclude that the tria
court did not err when it determ ned that Havener’s counsel did
not render ineffective assistance.

The order of the Daviess Circuit Court is affirned.
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