RENDERED: JANUARY 9, 2004; 10:00 a.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Court of Appeals

NO 2002- CA-002112- MR

ARNCLD AMBURGY APPELLANT

APPEAL FROM ESTI LL C RCU T COURT
V. HONCRABLE W LLI AM W TRUDE, JR, JUDGE
I NDI CTMENT NO. 01- CR- 00041

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
VACATI NG AND RENANDI NG

k% k% *x*k ** %%

BEFORE: EMBERTQON, CHI EF JUDGE, JOHNSON AND KNOPF, JUDGES.
JOHNSON, JUDGE: Arnold Anburgy has appealed froma final
judgnent entered by the Estill Grcuit Court on Septenber 27,
2002, convicting himof theft by unlawful taking' and sentencing
himto four years in prison. Having concluded that the tria
court erred in permtting the Commonwealth to introduce

uncertified evidence of Anburgy’s prior crimnal history, a 1980

! Kentucky Revised Statutes (KRS) 514.030.



2 we vacate and remand for

j udgnent for receiving stolen property,
a new sentencing hearing.?3

On July 20, 2001, an Estill County grand jury indicted
Ambur gy on one count of theft by unlawful taking. This
i ndictnment stemmed froman allegation that Anburgy renoved a
riding | awnnower, valued at nore than $300.00, belonging to
Patricia O daker from O daker’s yard.

This matter proceeded to trial by jury on August 26,
2002. At trial, Odaker testified that she lived in Estil
County next to residences inhabited by Roger and Dorita Marcum
and Anmburgy and his girlfriend. O daker stated that, prior to
| eaving for a schedul ed vacation in April 2001, she had
purchased a riding | awnnower from Sears for $1,250.00. The
| awnmower had been parked in O daker’s yard, but the nower was
not visible fromthe highway because QO daker parked her car in
front of it. Upon her return fromvacation, the | awnmower had
been renoved from her property.

Dorita Marcumtestified that on April 26, 2001, she
saw Anbur gy push O daker’s | awnnmower behi nd his nobil e hone.
After watching Amburgy nove the | awnnmower, Dorita saw Anburgy’s
car |leave his residence with the | awnnower secured to an

attached hauler. Dorita identified Anmburgy as the operator of

2 KRS 514. 110.

3 Boone v. Commonweal th, Ky., 821 S.W2d 813 (1992).
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this vehicle. Dorita informed her husband, Roger, of these
events. Roger immediately called the police. Roger confirned
calling the police after his wife inforned himthat Anburgy had
t aken the | awnnmower off of O daker’s property. Roger further
testified that he saw Anburgy drive his vehicle away fromhis
residence with a riding | awmmnower attached to a haul er.

Amburgy testified in his own defense. During his
testinony, Anburgy denied taking the | awnnower from O daker’s
yard on April 26, 2001. Anburgy asserted that he was not in
Estill County at the tinme the | awmnnmower was stolen. Anburgy
testified that he left his Estill County residence around 6: 15
a.m and drove to his nother’s residence in Garrard County so
that he could neet his enployer, Donald Smtty. Smtty and
Anburgy were nmeeting in Garrard County so they could ride
together to Lexington to work at a construction site. Anburgy
testified that he worked that day in Lexington with Smtty until
7:15 p.m After conpleting their work in Lexington, Anburgy
returned to his nother’'s Garrard County hone. Anburgy clai ned
that he stayed at his nother’s house until the next afternoon.

Amburgy’s nother, Holly Lear, also clained that
Anmburgy nmet Smtty at her house on April 26, 2001. Lear further
cl ai med that Anburgy returned to her house that evening and

remai ned there during the night. For reasons not clear fromthe



record, Smitty was not subpoenaed or called to testify on
Anmbur gy’ s behal f.

After deliberating for approximately 15 m nutes, the
jury convicted Anburgy of theft by unlawful taking. 1In the
penal ty phase of the trial, the Commobnweal th wi shed to introduce
evi dence of Anburgy’s prior crimnal history, which included a
1980 judgnent fromthe Madison Circuit Court for receiving
stol en property and a 1992 conviction for being a felon in
possession of a handgun.* The Madison CGircuit Court had not
certified the 1980 conviction as being true or accurate.

Despite Anburgy’s objections, the trial court permtted
probati on and parole officer David Rupard to testify concerning
the uncertified conviction. After receiving this information,
the jury recommended a sentence of four years’ inprisonnent.

The trial court followed the jury s recommendati on when

sent enci ng Anburgy on Septenber 27, 2002. This appeal foll owed.

Anmburgy clains that the trial court erred by
permtting the Cormonweal th to introduce a copy of his 1980
j udgnment of conviction fromthe Madison Grcuit Court when that
convi ction had not been certified. In support of his argunent,
Anbur gy asserts that the Kentucky Rules of Evidence (KRE) all ow

t he Comonweal th to introduce only certified copies of a

4 KRS 527. 040.



def endant’s conviction during the sentencing phase of a crimna
trial.
KRE 1005 provides as foll ows:

The contents of an official record, or
of a docunent authorized to be recorded or
filed and actually recorded or filed with a
governnent al agency, either federal, state,
county, or municipal, in a place where
of ficial records or docunments are ordinarily
filed, including data conpilations in any
form if otherwi se adm ssible, may be proved
by copy, certified as correct in accordance
with KRE 902 or testified to be correct by a
W t ness who has conpared it with the
original. If a copy which conplies with the
foregoi ng cannot be obtained by the exercise
of reasonabl e diligence, then other evidence
of the contents may be given.

Thus, a party seeking to introduce a public record nmust present
a certified copy of that record or have a person who has
conpared the copy with the original testify that the docunent
is, in fact, authentic.?

Aut hentication, or establishing that the docunent is
what it is purported to be, is governed primarily by KRE 902.
KRE 902 states, in pertinent part, as follows:

Extrinsic evidence of authenticity as a

condition precedent to admssibility is not
required with respect to the foll ow ng:

(4) Oficial records. An official record or
an entry therein, when adm ssible for any
pur pose, nay be evidenced by an offici al

5 Ski mrerhorn v. Commonweal th, Ky.App., 998 S.W2d 771, 776 (1998).
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publication thereof or by a copy attested by

an official having the |egal custody of the

record.
Thus, a certified copy of a crimnal conviction is self-
aut henti cated and does not require testinonial declarations of
its verity. However, a copy of a crimnal conviction that has
not been certified fails to satisfy KRE 902(4) and KRE 1005.
W thout such certification, a person nust testify about the

conviction at issue from personal know edge.

In Merriweat her v. Commonweal th, ® the defendant was

convi cted of being a persistent felony offender based upon the
testinmony of a probation and parole officer concerning three
uncertified docunents relating to the defendant’s prior
convictions in Tennessee. Qur Suprene Court held that the

i ntroduction of the Tennessee judgnents was not in conpliance
with KRE 902 and KRE 1005 because those docunents contai ned no
“certification . . . [n]Jor did anyone with know edge of the
facts surroundi ng the docunents testify as to their

authenticity.”’

In reaching this conclusion, the Suprenme Court
decl ared that Kentucky |aw does “‘not enbrace any conpil ation of
data by any court or police agency in the absence of

exenplification . . . or a witness who can testify that the

6 Ky., 99 S.W3d 448 (2003).

71d. at 453.



record conports with the business record exception to the

hearsay rule.’”®

In the case sub judice, the Commonweal th presented an

uncertified copy of the Madison Circuit Court’s 1980 judgnent
convi cting Anburgy for receiving stolen property. Since the
record was not certified, a representative fromthe Mdison
Crcuit Court Cerk’s Ofice or sone other person with persona
know edge of the 1980 judgnment was required to testify to the
verity of the copied docunents. Instead, the Commonweal t h
cal |l ed upon a probation and parole officer to testify about a
convi ction even though that w tness possessed no persona

knowl edge of the facts surrounding that conviction. Cearly,
the trial court erred in allowng the judgnment of the Mudison
Crcuit Court to be admtted into evidence because KRE 902(4),

KRE 1005 and Merriweather all require a defendant’s prior

convictions to be certified and attested to by an officer having
| egal custody of those public records.

The Commonweal th argues that no violation of the
Kent ucky Rul es of Evidence occurred because the photocopied
signature of the presiding Madison Crcuit Court judge satisfied
KRE 902. KRE 902 requires not just a signature by an offici al
wi th know edge of the docunent, but a signature by an officia

attesting to the authenticity of the docunent. |In 1980 the

8 1d. (quoting Robinson v. Conmonweal th, Ky., 926 S.W2d 853, 854 (1996)).
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Madi son Circuit Court judge allegedly signed a judgnment in his
capacity as a judge; however, there was no authentication by a
court official that the docunent relied upon for the witness’s
testinmony was a true and accurate copy of the judgnent signed by
the judge. Cbviously, the judge' s signing of the judgnment of
conviction does not transformthis judgnent into a self-
aut henti cati ng docunent.

We now consi der whether this error constitutes
reversible error. The test for harm ess error is “whether there
i's any reasonable possibility that absent error, the verdict

woul d have been different.”®

In this case, the jury recommended
a sentence of four years’ inprisonnent, when the naxi mum
sentence was five years. The only evidence introduced during

t he sentenci ng phase was the 1980 and 1992 convictions. Wile
the jury is allowed to consider in the penalty phase any and al
of the evidence introduced during the guilt or innocence phase
of the trial, the evidence heard by the jury concerning the 1980
conviction bore simlarities to the charge for which Anburgy was
being tried. Because of these simlarities, the uncertified
conviction from 1980 coul d have unduly prejudi ced Anburgy in the

eyes of the jury. Thus, upon review of the entire case, we

conclude that if the trial court had excluded the uncertified

® RCr 9.24; Renfro v. Comonweal th, Ky., 893 S.W2d 795, 797 (1995) (citing
Crane v. Commonweal th, Ky., 726 S.W2d 302, 307 (1987), cert. denied 484 U. S.
834, 108 S.Ct. 111, 98 L.Ed.2d 70 (1987)).
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evi dence of his 1980 conviction, there is a reasonable
possibility that the jury would have recomrended that Anburgy’s
sentence be |l ess than four years.

For the foregoing reasons, the sentence inposed herein
by the Estill Grcuit Court is vacated and this matter is

remanded only for a new sentencing hearing.
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