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BEFORE: GUI DUGLI, M NTON AND VANMVETER, JUDGES.
GUI DUGA.I, JUDGE. Al dean Henderson, Jr. (hereinafter
“Henderson”) appeals pro se fromthe order of the Jefferson
Circuit Court denying his CR 60.02(f) notion. W affirm

This is Henderson’s fourth CR 60.02 notion. It
follows his direct appeal, a RCr 11.42 notion and three prior CR
60. 02 notions. Hi s conviction was upheld on direct appeal to

t he Kentucky Suprene Court in Henderson v. Conmonweal th, Ky.,

636 S.W2d 648 (1982). The denial of his previous RCr 11.42 and



CR 60.02 notions were affirnmed by this Court in unpublished
opinions. This appeal is fromthe Jefferson Crcuit Court’s
denial of a CR 60.02 notion filed on January 15, 2002. In that
notion, Henderson alleged that he was deprived of his right to
counsel, that the official record did not include an essentia
exchange between Henderson and the court concerning his assigned
publ i c advocate, and that his prior appellate counsel was
i neffective, thus depriving himof a meaningful direct appeal.
The trial court denied his notion and this appeal foll owed.
Henderson first argues that he was deni ed counsel at
his trial. This claimis based upon his contention that his
court-appoi nted counsel did not neet with himenough to
adequately prepare for his trial and that counsel failed to keep
Hender son adequately inforned of his trial preparations and
strategy. Henderson alleges that this is not a claimfor
i neffective assistance of counsel but rather a denial of
counsel. In the first sentence of his argunent on this issue
(page 8 of appellant’s brief), Henderson states, “[d]lue to the
trial court’s failure to appoint counsel to represent the
appellant at trial, the appellant did not have any | egal
representation froman attorney during the entire pretria
stages of his trial.” The record clearly refutes this statenent
and Henderson’s argunents to the contrary. 1In fact, the

Kent ucky Supreme Court addressed the issue of ineffective
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assi stance in Henderson’s direct appeal. 1In its opinion, our
Suprene Court hel d:

Fromthis conviction review is sought
in which the public advocate notices
thirteen errors allegedly occurring in the
trial. (footnote omtted). W have
considered the nultiple urgings of the
Appel I ant as set out in both the public
advocate’s briefs and the briefs filed pro
se, and find only those discussed in this
opi nion as having any nerit.

The first argunent neriting discussion
is the Appellant’s expressed dissatisfaction
wi th his assigned counsel, first noted at
the inception of the trial. Although this
di ssatisfaction is described in the record
in a variety of terns, it can be synopsized
in the Appellant’s own words: “He never
told me nothing.” After hearing and
eval uating the Appellant’s protests, the
trial court concluded that “You seemto be
nore concerned with what he tells you, and
not what he actually does.”

The trial began, and the record clearly
reflects that Appellant’s counsel was
active, alert, imaginative and resourceful.
He conducted an active voir dire; nmade a
| ogi cal opening statenment; nmade numerous
timely objections, many of which were
sust ai ned; made a notion to test the
| egality of the arrest; conducted thorough
cross-exam nation of all w tnesses; and nmade
a notion for directed verdict of acquittal
at the close of the Commonweal th's case.

For the Appellant’s case, his counsel called
two avail abl e defense w tnesses, (footnote
omtted) as well as putting the Appell ant

hi msel f on the stand. Defense counse
presented the defense of alibi to the jury,
utilizing the testinony of the Appellant,
his nother, and the |ocal probation and



parole officer. At the close of the
Appel I ant’ s case, counsel again renewed his
nmotion for a directed verdict of acquittal.
G osing argunent was substantial (in |ight
of the overwhel m ng evidence), and the jury
was polled after the verdict was rendered.
Post-trial notions for a newtrial and a

j udgnment notw t hstandi ng the verdict were
tinely filed. During the PFO portion of the
trial, counsel was again npbst aggressive,
including but not limted to preserving the
record on appeal.

In the opinion of this court, it is
beyond question that the quality of
prof essi onal representation rendered in this
case was reasonably effective. (footnote
omtted).

As to Appellant’s contention that he
was by right entitled to new counsel upon
t he grounds that he found his counsel to be
ineffective, we reiterate that a defendant
who is represented by a public defender or
appoi nted counsel does not have a
constitutional right to be represented by
any particular attorney, and is not entitled
to the dism ssal of his counsel and the
appoi nt ment of substitute counsel except for
adequate reasons or a cl ear abuse by
counsel . See Baker v. Commonwealt h,
Ky. App., 574 S.W2d 325 (1978); Fultz v.
Commonweal th, Ky., 398 S.W2d 881 (1966).
No adequate reasons or abuse by counsel are
denonstrated in the Appellant’s case. His
efforts appear to be no nore than an attenpt
to delay the proceedi ngs agai nst him and
the trial court properly utilized its
di scretion in this case by refusing
Appel | ant substitute counsel.

Id. at 649-651.



I n Henderson’s subsequent RCr 11.42 and CR 60. 02
nmotions, including the present one, the Courts have held that
his claimof ineffective assistance of counsel had been raised
on direct appeal and addressed by the Suprenme Court’s opinion
and thus, could not be raised again. For exanple, in this
Court’s opinion rendered April 14, 2000, this Court held:

Wth regard to appeal no. 1999- CA-001201, we
conclude that the disposition of this matter
is governed by the applicable | aw of the
case. Specifically, the issues contained in
the RCr 11.42 notion were addressed and

deci ded by our Suprenme Court in Henderson v.
Commonweal th, supra. Therefore, that
hol di ng operates as the | aw of the case, is
bi nding on this court, and cannot be

di sturbed by this Court. [Commonwealth v.
Schaefer, Ky., 639 S.wW2d 776 (1982)].

G ven that our highest Court has determ ned
that these specific clainms nmade by Henderson
lack nmerit, we are neither authorized nor
inclined to attenpt to disrupt that hol ding
as it operates as a judgnment upon which we
nmust, and shall, adhere. [Special Fund v.
Francis, Ky., 708 S.W2d 641 (1986)].

[ Henderson v. Commonweal t h, 1998- CA-001201- MR and 1998- CA-

002106- MR, p. 4, a not-to-be-published opinion rendered Apri
14, 2002].

Henderson attenpts to argue that this issue is not one
of ineffective assistance of counsel but that he had no
representation. As stated previously, that sinply is not true.
He was represented by appoi nted counsel and as found by our

Suprenme Court that “it is beyond question that the quality of



prof essi onal representation rendered in this was case reasonably
effective.” Despite Henderson’'s argunent to the contrary, the

i ssue he raises is one of ineffective assistance of counse

whi ch has been previously addressed and is binding on him and
all courts. Once decided by our Suprene Court, that issue is
final and cannot be raised again.

Hender son next argues that the court reporter did not
transcri be the entire proceedi ng between himand the court prior
to the beginning of his jury trial and that this prejudiced his
claimthat he was not represented at trial. Again, this claim
has no nerit and is refuted by the record. Prior to the
begi nning of the jury trial on June 18, 1980, there was a
| engt hy exchange anong Henderson, his attorney, the Commonweal th
Attorney and the judge. This exchange dealt wi th Henderson’s
claimthat he was not ready to proceed to trial because his
appoi nted counsel had only net with himfor a short period a
couple of tinmes before the trial date. Despite counsel’s
assurances that he was well prepared, had investigated the
facts, talked to witnesses, reviewed the Commobnweal th's case,
and had di scussed a very favorabl e plea agreenent (which
Henderson had rejected), Henderson vehenently denied that he was
ready for trial. Throughout this discussion, the trial court
made the followi ng corments to Henderson concerni ng appoi nted

counsel: “He is doing his best for you. He is doing nore than
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anybody el se can do. The test is if he is prepared to go and he
says he is prepared to go. You [Henderson] seemto be nore
concerned wth what he tells you, and not with what he actually
does.” The court also stated that there had been an i nfornal

off the record, discussion with the parties relative to

Hender son’ s concerns about his attorney’s contacts with him
After discussing Henderson’s concerns and being infornmed by
counsel that he was well prepared and ready to try the case, the
court deni ed Henderson’s notion for a continuance. Cearly the
record refutes Henderson’s allegation. Furthernore, as the
trial court held “Henderson had anple opportunity to present
this argunment on appeal and through post-conviction relief but
has not chosen to raise the issue until now Civil Rule 60.02
is not intended as an additional opportunity to re-litigate the
same i ssues which could ‘reasonably have been presented by

di rect appeal or RCr 11.42 proceedings” citing MQueen v.

Commonweal th, Ky., 948 S.W2d 415, 416 (1997). W agree with

the trial court that Henderson's claimis wthout nerit and was
not tinmely pursued.

Henderson’s third argunent as to ineffective appellate
counsel is also without nmerit. The circuit court denied relief

based upon Harper v. Commonwealth, Ky., 978 S.W2d 311 (1998).

In Harper, the Kentucky Suprenme Court held:



[Harper] clains that Evitts v. Lucey,
469 U. S. 387, 105 S.Ct. 830, 83 L.Ed.2d 821
(1985), guarantees the effective assistance
of counsel on the first appeal as a natter
of right, and urges this Court to consider
its decision in H cks v. Commobnweal th, Ky.,
825 S.wW2d 280 (1992), in which we stated,

“Iwe wll not exam ne anew an appeal
revi ewed, considered and decided by this
Court.” 1d. at 821. However, Evitts,

supra, is factually distinguishable in that
Evitts’ counsel made a m stake which caused
t he appeal to be dism ssed, essentially
depriving Evitts of any appeal. The opinion
in H cks, supra, addressed this distinction.

We think there is a substantia
difference in the situation of a convicted
def endant for whom no appeal was even taken
or one whose appeal was disn ssed solely due
to neglect of counsel and the situation of a
def endant whose appeal was conpletely
processed and the judgnent affirmed. 1In the
first case, there was never any
consi deration of the nerits of any
substantive issue by the appellate court.

In the latter case, the appellate court has
consi dered and decided the nerits of the

appeal. We wll not exam ne anew an appeal
revi ewed, considered and decided by this
Court.

RCr 11.42 cannot be used as a vehicle
for relief fromineffective assistance of
appel | ate counsel. Vunetich v.
Commonweal th, Ky., 847 S.W2d 51 (1992);
Commonweal th v. Wne, Ky., 694 S.W2d 689
(1985). Notwi thstanding the procedura
deficiency, Appellant has failed to
denonstrate any prejudice. W are of the
opi nion that Appellant was represented wel
on direct appeal.

Id. at 318.



Havi ng t horoughly revi ewed Henderson's clains of error
and believing themto have no nerit, we affirmthe order of the

Jefferson Circuit Court denying his CR 60.02(f) notion.
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