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McANULTY, JUDGE. The Conmonweal t h appeal s an order of the
Franklin Circuit Court which granted appell ee Louis Vaughn's
notion to suppress all evidence seized as a result of his
arrest. W vacate and renmand.

On Cctober 12, 2001, Oficer Charles of the Frankfort

Police received a dispatch fromthe police departnent to serve

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



an arrest warrant on appellee at the Corvettes Lounge for
violation of a Donestic Violence Order (DVO. Oficer Charles
and O ficer Abrans proceeded to the bar shortly before 8:00 p. m
They arrived at the sanme tinme as appellee’s wife. She told

O ficer Abrans that she had seen appellee go into the building,
and he had a warrant out for his arrest. She advised the

of ficer that appellee kept cocaine in the watch pocket of his

j eans.

The officers next spoke to the nmanager of the
establishment, Steven Sins, and asked hi m about appellee. They
told himthey had an arrest warrant for appellee. Sins told
them t hat appell ee had al ready been arrested that day. He
showed t hem where appell ee was. The officers went inside to
talk to appellee, and the manager allowed themto use his
office. Once in the office, appellee infornmed themthat the
warrant had al ready been served and he had the paperwork to
substantiate that in his truck

O ficer Charles radioed dispatch. He confirnmed that
t hey possessed a warrant for appellee’s arrest. The officers
pl aced appel |l ee under arrest and handcuffed him O ficer
Charles stated at the hearing that he would not go to appellee’s
vehicle to check his paperwrk as a matter of “common practice.”
He stated this was for safety reasons -- appellee could have had

someone to assist himat his vehicle or could have had a weapon
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in the vehicle. The officers’ search incident to arrest
reveal ed cocaine in the watch pocket of appellee’s jeans.

O ficer Charles placed appellee in his vehicle, drove to the

di spatch office to retrieve the warrant, then took it and
appellee to jail. Appellee was subsequently indicted by a grand
jury for possession of a controlled substance.

Appel l ee, in fact, had been arrested earlier on that
sanme day by a nenber of the Sheriff’'s Departnment. That arrest
occurred in the afternoon at about 5:30 p.m Appell ee was
rel eased on bond at the tinme of the second arrest on the DVO

Appel lee filed a notion to suppress the evidence
obtained in the search incident to arrest on the ground that the
warrant on which he was arrested was not valid and his arrest
was illegal. The trial court held a hearing on the notion.
Fol l owi ng the hearing, the trial court entered an order in which
it held that the warrant on which appell ee was arrested had
al ready been served and therefore it was not valid. The trial
court granted the notion to suppress.

On appeal, the Comonweal th argues that the tria
court erred in granting the notion to suppress. The
Commonweal th argues that appellee’s arrest by police two and a
hal f hours after he was arrested on the sane warrant by the
sheriff’s departnment was reasonable; therefore, the search

incident to arrest should be upheld. The Conmonweal th naintains
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that the error in the dispatch of the police departnment was
“attributable to the adm nistrative delay attendant to the
operation of any |aw enforcenment agency.” The Commonweal th
asserts that the officers executing the arrest warrant had no
reason to suspect the information was inaccurate.

Appel | ee argues that we nust charge the officer with
t he coll ective know edge of other officers who were aware that

the warrant had al ready been served. See Wiitely v. Warden, 401

US 560, 92 S. . 1031, 28 L. Ed. 2d 306 (1971). Appellee
further argues that the good faith exception to the exclusionary
rul e should not apply because the police officer did not inform
hinmself as to the validity of the warrant by checking the
paperwork in appellee’ s car after he was handcuffed.

In this case, the warrant was not valid. There is no
case |l aw addressing this issue in Kentucky. W agree with the
wi dely used concept that |aw enforcenment officers can be held to
the collective know edge of other officers. Additionally,
courts generally concur that the “*collective know edge’ rule
cannot function solely perm ssively, to validate conduct
ot herwi se unwarranted; the rule al so operates prohibitively, by
i nposi ng on | aw enforcenent the responsibility to dissem nate

only accurate information.” People v. Ramrez, 668 P.2d 761,

764-765 (Cal. 1983). See also, Ot v. State, 325 Mi. 206, 600

A 2d 111, (1992); State v. Wite, 660 So. 2d 664 (Fla. 1995).




The Commonweal th and appellee cite a nunber of cases
fromother jurisdictions which have dealt with the issue of an
arrest and search based on a satisfied or otherw se cancel ed
warrant. The courts focused on such variables as the anmount of
time which had el apsed since the warrant was valid, the
exi stence of other probable cause for an arrest or a search, and
pol i ce assessnments of the error rates of the records they rely
on. See Annotation, Arrest Based on CQutdated Records, 45
A.L.R 4th 550, 82 (1986). Fromthose factors, and the range of
facts, those courts arrived at varying conclusions as to whether
t he evidence of the search had to be suppressed.

One rule distilled fromthis varied precedent was
stated by Professor LaFave in his Search and Sei zure treati se.
He suggests that the subsequent arrest need only be invalidated
when the arresting officer acts pursuant to information in the
| aw enforcenent records which remains inproperly in the system
through the fault of the police or sone other governnent
official acting in a | aw enforcenent capacity with the police.
Prof essor LaFave states that the point is not that probable
cause is lacking, but “the point is that the police my not rely
upon incorrect or inconplete information when they (or perhaps
some ot her governnent official) are at fault in permtting the
records to remain uncorrected.” LaFave, 2 Search and Sei zure

sec. 3.5(d), at 636 (1978), (2003).
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On this issue, the courts addressing the question
agree that the prosecution nust be required to devel op evi dence
on whether the police properly nmet their duty to keep their
i nformati on updated and accurate. The burden of proof is
properly placed on the prosecution to show that the infornmation

was cleared fromthe systemin a tinely manner. Ot v. State,

600 A 2d at 119.

In the case at bar, Oficer Charles testified that
there is sone interagency coordination between his depart nent
and the sheriff’s departnment concerning warrants. He testified
that the two agencies share lists of warrants, and as a warrant
is served by one or the other agency it is marked off the |ist.
O ficer Charles provided no testinony as to how quickly the
information is shared with the other agency and when a warrant
may be marked off the Iist.

However, we presune that this process is not

i nstant aneous. I n Commonwealth v. Riley, 284 Pa. Super. 280, 425

A.2d 813 (1981), the Pennsylvania Superior Court deened a nuch
| onger period to raise no inference of wongdoing by police:
“Certainly, police msconduct cannot be inferred when the

out standing arrest warrant and juvenile detainer were satisfied
only four days before the NCIC check.” 1d. at 816. Although,

in this case the warrant |list was local, rather than the NC C



nati onal conputer, we concur that sonme tinme nust be allowed to
acconplish the update.

Exam ni ng cases of this type fromother jurisdictions,
we find that courts routinely hold the police will not be
considered at fault when the records are not current by a matter

of a few days. Commonwealth v. Riley, 425 A 2d at 816 (four

days); Inre RE G, 602 A 2d 146, 149 (D.C. 1992)(three days,

not reasonable to require instant update); Harvey v. State, 266

Ga. 671, 469 S. E. 2d 176 (1996) (four days). But cf., Ot v.

State, 600 A . 2d at 117-119 (four days too long; failure to
update places citizens at risk, police nust show del ay

reasonabl e) and State v. Wiite, 660 So. 2d at 667-68 (four days;

failure to update was police negligence which should be
deterred).

We believe that the collective know edge rule is
applicable in cases where a warrant has al ready been served or
is otherw se invalid. Nevertheless, we do not believe it would
be reasonable or fair to hold the police to collective know edge
of the warrant if, during the tinme in question, it was not
possi bl e to dissem nate that “know edge” to other officers who
mght use it. In this case, the court nmade no finding as to
whet her it had been possible to clear the warrant fromthe
shared list before Oficer Charles acted. As a conseguence, we

vacate and remand this case to the trial court for findings of



fact as to the regular procedure in renoving inactive warrants
fromthe agencies’ systemat that tinme. |In addition, it may be
necessary to explore whether in this case the sheriff’s
departnent followed the proper procedure in a tinmely manner
after it served the warrant. This will provide a basis for the
court’s determ nation whether it is reasonable to hold the
officers to the know edge that the warrant was previously served

and i nvalid.
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