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BEFORE: EMBERTON, CHI EF JUDGE; McANULTY AND M NTON, JUDGES.
McANULTY, JUDGE. Denetrius Lear (hereinafter appellant) entered
a conditional guilty plea to charges of flagrant non-support and
being a persistent felony offender (PFO in the second degree.
Appel | ant was sentenced to one year in prison, enhanced to five
years by the PFO charge. Appellant conditioned his guilty plea

on the right to challenge the Comonweal th’s anendnent of the

indictnent. W affirm



The Fayette County Grand Jury, in June 2002, indicted
appellant for conmtting the offense of flagrant non-support
“[f]rom February 14, 1992 to present.” The grand jury also
i ndi cted appellant for being a persistent felony offender in the
second degree for his felony conviction in 1998. Appell ant
filed a notion to dism ss the PFO count on the ground that the
al | eged offense date for the charge of flagrant non-support was
prior to the conviction referred to in the PFO count, citing

Bray v. Commonweal th, Ky., 703 S.W2d 478 (1985), and DIl i ngham

v. Commonweal th, Ky. App., 684 S.W2d 307 (1984). The tria

court denied the notion to dismss. The Commonweal th noved to
anmend count one of the indictnent to charge appellant with
fl agrant non-support “from August 7, 1998 to present.” The
trial court granted the notion to anmend. Subsequently,
appel l ant entered his conditional plea. This appeal foll owed.
The Commonweal th argues that appellant failed to
properly preserve this issue in witing for appellate review.
RCr 8.09 states that, with the court's approval, "a defendant
may enter a conditional plea of guilty, reserving in witing the
right, on appeal fromthe judgnment, to review of the adverse
determ nation of any specified trial or pretrial notion." W
concl ude appel |l ant satisfactorily preserved this issue by his
witten notion to dismss and entry of his plea. The tria

court and the Conmonweal th certainly were aware of the issue
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bei ng appeal ed by appellant’s conditional guilty plea. Gabbard

v. Commonweal th, Ky., 887 S.W2d 547 (1994). The Judgnent on

Quilty Plea specifically states that appellant “entered a
conditional guilty plea upon agreenent of the Comobnweal th
Attorney . . . reserving the Defendant’s rights to an appeal on
the issue of the notions to dismss Ct. 2 and to anend the
indictment.” W do not believe that anything nore was required
of appellant to preserve this issue.

Pursuant to RCr 6.16, an indictnent may be anended at
any time prior to the verdict as |ong as the amendnent does not
state an additional or different offense and does not prejudice
t he defendant’ s substantial rights. W agree that the
Commonweal th’ s anendnment did not charge a new or different
of fense by condensing the tinme frane in which the flagrant
nonsupport charge was all eged to have occurred. Furthernore,
appel  ant was not deprived of his substantial right to be
charged by a grand jury. The dates of the anended i ndictnent
were contained within the tinme period stated in the origina
indictment. Thus, these facts necessarily were found by the
Grand Jury. W conclude that the Commonweal th’ s amendnent of
the indictnent was properly all owed.

For the foregoing reasons, we affirmappellant’s
conviction in the Fayette G rcuit Court for flagrant nonsupport.

ALL CONCUR
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