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COVBS, JUDGE. Pursuant to KRS! 22A 020(4), the Commonweal th has
appeal ed from an order of Septenber 11, 2002, of the MCracken
Circuit Court that granted Steven Erickson’s notion to suppress
evi dence seized fromhis vehicle. The Comonweal t h chal | enges
the ruling that Erickson’s consent to the search of his vehicle
resulted froman unconstitutional detention. After review ng

the record, we conclude that the trial court erred as a matter
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of law in suppressing the evidence. Therefore, we reverse and
remand.

On May 30, 2002, a McCracken County grand jury
i ndi cted Erickson on charges of first-degree trafficking in a
control | ed substance, possession of drug paraphernali a,
operating a notor vehicle without an illum nated rear |icense
pl ate, and being a second-degree persistent felony offender.
Al'l of the charges were based on the seizure of ten small bags
cont ai ni ng net hanphetam ne following a routine traffic stop of
Eri ckson’s vehicle on April 28, 2002. In noving to suppress the
evi dence, Erickson argued that he had been unconstitutionally
detai ned by police officers wi thout reasonable suspicion in

violation of U'S v. Mesa, 62 F.3d 159 (6'" Gr. 1995).

The only evidence presented at the suppression hearing
was the testinony of Deputy Sheriff David Archer on behal f of
t he Comonweal th. Archer testified that he initially stopped
Eri ckson’s vehicle because its rear |icense plate was not
illumnated — a violation of KRS 186.170. After requesting to
see Erickson’s driver’s license and proof of insurance, Deputy
Archer ran a conputer check on Erickson fromhis police cruiser.
An assisting deputy sinmultaneously checked the identifications
of Erickson’s two passengers. As all the paperwork appeared to

be in order, Deputy Archer returned to Erickson’s car and gave



hima verbal warning to get the light on the license plate
repaired.

After all docunments had been returned to Erickson and
hi s passengers, Archer testified that he and Erickson engaged in
a conversation about the wheels on the car and that they were
“chit-chatting back and forth.” The officer testified that
while they were engaging in this discussion, he asked if
Eri ckson minded if he | ooked inside the car. Wthout
hesitation, Erickson responded, “Sure, go ahead. Take a |ook in
the car.” A search of the vehicle uncovered ten baggies
cont ai ni ng net hanphet am ne.

On cross-exam nation, Deputy Archer acknow edged t hat
he had no reasonabl e suspicion to believe that Erickson or his
passengers were engaged in any crimnal activity and that the
only reason that pronpted the stop was the unlighted Iicense
plate. He also testified that he could not renmenber whether or
not he had told Erickson that he was free to | eave. However,
before asking for perm ssion to search the car, he was certain
that Erickson and his passengers were in the vehicle, that he
had returned all itens belonging to Erickson and his passengers,
and that he had given the warning concerning the repair of the
license plate.

Nei t her Erickson nor his passengers testified at the

hearing. He presented no evidence to dispute Archer’s
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characterization of their conversation as anything other than
cordial; he did not contradict Archer’s perspective of his
consent as of fhand and unequi vocal. Erickson based his notion
to suppress solely on his argunent that his consent was invalid
as a matter of law. He argued that as soon as Archer had
returned his docunmentation and had gi ven hima verbal warning,
t he purpose for the stop was acconplished. He contended that
absent reasonabl e suspicion that other crimnal activity was in
progress, any further delay was unlawful and that, therefore,
the evidence seized after that point was tainted and shoul d be
suppr essed.

The Commonweal th argued that after Deputy Archer
i ssued the verbal warning, he engaged Erickson in a consensua
conversation. It also noted that there was no evidence of
coercion on the part of the officers to vitiate the
vol untariness of Erickson’s consent. Under these circunstances,
t he Commonweal th contended that Fourth Amendnent protections
were not inplicated and that the police officers did not have to
denonstrate a reasonabl e suspicion of crimnal activity as a
prerequisite for asking Erickson’s perm ssion to search the
vehicle — basically expressing an approach on the part of the
police of “nothing ventured, nothing gained.”

The trial court issued an order granting Erickson’s

notion and suppressing the evidence of his drug-rel ated
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activities. However, it did not make findings of fact nor did
it cite any legal authority. It sinply and succinctly concl uded
that Erickson “was unconstitutionally detai ned w thout
reasonabl e suspi ci on beyond the purpose of the traffic stop.”
It denied the notion of the Coomonwealth to alter, amend, or
vacate its suppression order. This appeal followed.

Qur standard for reviewing a court’s ruling foll ow ng
a suppression hearing is two-fold. First, we nust determ ne
whet her the trial court’s findings of fact are supported by
substanti al evidence. W then review de novo its | ega
conclusions in applying the protections of the Fourth Amendnent.

RCr? 9.78; Commonweal th v. Banks, Ky., 68 S.W3d 347 (2001),

citing Onelas v. United States, 517 U. S. 690, 691, 116 S.Ct.

1657, 134 L.Ed.2d 911 (1996). Since no factual matters were
di sputed, our only task in this case is to determ ne whether the
trial court properly applied the law to the uncontroverted
factual events.

A warrantl ess search is presuned to be unreasonabl e
and unlawful, requiring the Conmonwealth to bear the burden of
justifying the search and sei zure under one of the exceptions to

the warrant requirenment. Cook v. Commonwealth, Ky., 826 S.W2d

329, 331 (1992). Consent is one of those exceptions.

Schneckl oth v. Bustanponte, 412 U. S. 218, 93 S.C. 2041, 36

2 Kentucky Rules of Civil Procedure.



L. Ed. 2d 854 (1973); Farner v. Commonweal th, Ky.App., 6 S.W3d

144, 146 (1999). Erickson has not denied giving his consent to
t he search, and he has never suggested that his consent was
extracted by coercion or deception. However, he argues his
consent was granted in the course of an illegal detention and
that, therefore, it was so tainted as to render inadm ssible the
evi dence obtai ned during the search that foll owed.

The trial court did not cite any |legal authority in
its brief order suppressing the evidence. Therefore, we shall
assunme that it relied upon the cases argued by Erickson —-

particularly the Sixth Grcuit case of United States v. Mesa,

supra. The facts of Mesa are rather distinguishable fromthose

inthis case. In Mesa, the driver had been | ocked in the back
seat of the officer’s cruiser for a significant period of tine
before granting her consent. 1d., 62 F.3d 162. The federa
district court had denied her notion to suppress, and the Sixth
Crcuit reversed that order of denial by announcing the
foll ow ng per se rule:

Once the purposes of the initia
traffic stop were conpleted, there is no
doubt that the officer could not further
detain the vehicle or its occupants unl ess
sonmet hing that occurred during the traffic
stop generated the necessary reasonable
suspicion to justify a further detention.
(Enphases added.)




The Mesa reasoning was severely qualified a year |ater

in Ohio v. Robinette, 519 U S. 33, 117 S .. 417, 136 L. Ed. 2d

347 (1996). Robinette involved facts strikingly simlar to
those in this case. Unlike Erickson, Robinette testified at his
suppression hearing, telling the court that he did not feel that
he could refuse the officer’s request to search his vehicle.

The Chi o Suprenme Court concluded that the evidence seized from

t he defendant’ s car shoul d have been suppressed for the

follow ng reasons: (1) the officer’s questions were “not
related to the purpose of the original, constitutional stop”;

(2) the detention was “not based on any articul able facts giving
rise to a suspicion of sone separate illegal activity justifying
an extension of the detention”; and (3) the officer had failed
to inform Robi nette that he was free to | eave. State v.

Robi nette, 653 N E. 2d 695, 698-99 (Chio 1995).

Despite its scrupul ous adherence to the Mesa ruling,
the Ohio Suprene Court was reversed by the Suprene Court of the
United States, which essentially held that a prol onged detention
and request to search a detainee’s car following a traffic stop
was reasonabl e despite the absence of that extra “sonething” to

generate an additional basis for reasonabl e suspicion of other

crimnal activity. Gting Wiren v. United States, 517 U S. 806,

116 S. . 1769, 135 L.Ed.2d 89 (1996), the Suprene Court

observed that “the subjective intentions of the officer did not
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make the continued detention of [Robinette] illegal under the
Fourth Amendnent.” 519 U S. at 38. The Court also held that
the test for the legality of the continued detention was one of

reasonabl eness. 1d. Wth respect to the issue of Robinette’s

consent, the Court stated:

The Fourth Amendnent test for a valid
consent to search is that the consent be
voluntary, and “[v]oluntariness is a
guestion of fact to be determ ned from al
the circunstances.” The Suprene Court of
Ohi o having held otherw se, its judgnent is
reversed, and the case is remanded for
further proceedi ngs not inconsistent with
this opinion. (Ctations omtted.)

ld. 519 U.S. at 40.3
After the Suprene Court issued Robinette, the Sixth

Crcuit limted its per se rule in Mesa to its facts. In United

States v. Quinond, 116 F.3d 166 (6'" Gr. 1997), it reversed the

ruling of a federal district court that had held a driver’s
consent to have been invalid as a matter of |aw nmerely because
he was being illegally detained. It traced the evolution of

this issue fromits own Mesa case through the qualifying ruling

of Robi nette:

In this case, Robinette counsels that
the validity of Guinond s consent to search
t he m ni -van depends upon whether his
consent, when considered in light of all of

8 On remand, the state court found coercive el ements in Robinette' s encounter

with the police and held: “Fromthe totality of the circunstances, it
appears that Robinette nerely submitted to ‘a claimof |lawful authority’
rather than consenting as a voluntary act of free will.” State v. Robinette,

80 Cnio St.3d 234, 245, 685 N. E. 2d 762, 771 (1997).
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t he circunmstances surrounding the traffic
stop, was truly voluntary, i.e., whether
Quinond felt coerced into giving his
consent. Thus, the district court’s |ega
conclusion in this case — that the consent
was invalid because it occurred during an
illegal detention — is overly broad in that
it applies a bright-line rule in a case

i nplicating Fourth Amendnent subtleties.
Accordingly, we remand this cause to the
district court in order that it may

det ermi ne whet her Gui nond’ s consent was
vol untary, based upon all of the

ci rcunst ances surroundi ng the encounter
bet ween defendants and Deputy Tartera.

ld., 116 F.3d at 170-171.

Eri ckson also referred the trial court to United

States v. Smith, 263 F.3d 571 (6'" Cir.2001), a case in which the

suppressi on of evidence was sustai ned on appeal. However, as

observed in United States v. Burton, 334 F.3d 514, 518 (6'" Gr.

2003), the detainee in Smth had refused to consent to the

search of his vehicle, severely Iimting its precedential value
and rendering it of little avail to Erickson.

Qur review of cases follow ng Robinette does not
support the ruling of the trial court as to Erickson. Burton,
supra, a recent Sixth Circuit decision, involved a legitimte
traffic stop. There was no reasonabl e suspicion of separate
crimnal activity; there was consent for a search. The court
hel d that the prol onged, continued encounter between the police
officer and the notorist did not constitute an illegal detention

for Fourth Amendnment purposes. Additionally, the court held
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that an officer’s request to search a vehicle may be entirely

reasonabl e even wi thout cause to suspect the driver or his

passengers of other crimnal activity.

Questions that hold potential for detecting
crime, yet create little or no

i nconveni ence, do not turn reasonabl e
detention into unreasonabl e detention. They
do not signal or facilitate oppressive
police tactics that nay burden the public —
for all suspects (even the guilty ones) may
protect thenselves fully by declining to
answer. Nor do the questions forcibly

i nvade any privacy interest or extract
informati on wi thout the suspects’ consent.
(Enmphasi s added.)

ld., 334 F.3d at 518, quoting United States v. Childs, 277 F.3d

947, 954 (7'" Gir.) (en banc), cert. denied, 537 U S. 829, 123
S.. 126, 154 L.Ed.2d 43 (2002). Thus, Mesa has evolved froma
bright-line, per se rule to a highly limted fact-specific case
in the wake of Robinette.

In harnony with the argunent advanced by the
Commonweal th t hroughout this litigation, Burton holds that where
a notorist is initially stopped for a valid purpose and
subsequent|ly gives consent to a search of his vehicle, the
vol untariness of his consent is the only issue to consider for
pur poses of the Fourth Amendnent — and not whether the
continued detention was justified by reasonable suspicion. 1d.
334 F.3d at 518. Accordingly, we are conpelled to agree with

the Commonwealth that the McCracken Circuit Court erred in
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suppressing the evidence absent a specific finding that

Eri ckson’s consent was not voluntary after engaging in an

anal ysis of all of the circunstances surroundi ng his encounter
wi th Deputy Archer

Eri ckson argues that the failure of the trial court to
address his consent in light of the totality of the
ci rcunst ances pursuant to Robinette does not require a reversa
of the trial court’s order. However, Erickson’s notion was
based solely on a challenge to the inproperly extended detention
—- not on the voluntariness of his consent. And that is the
only issue before us on appeal. There are no facts in the
record that would have enabl ed the McCracken Circuit Court to
anal yze the nature of his consent. Therefore, we have no record
to review on this issue. Robinette does not permt reversal on
the issue of the illegal detention.

W have nonet hel ess exam ned the circunstances of this
case to inquire as to indicia of voluntariness of Erickson’s
consent in order to prevent a manifest injustice. RCO* 10.26.
Deputy Archer testified that his post-warning conversation with
Eri ckson was friendly and courteous and that he had established
a good rapport wth Erickson. He characterized their infornal
chat as being nore characteristic of a social encounter than a

traffic stop. Erickson was not physically restrained (as was

4 Kentucky Rules of Crinminal Procedure.
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the driver in Mesa, supra) nor was he inforned that he was

suspected of a crinme. Although standing near the car, the
police officers made no attenpt to inpede the novenent of the
vehicle. FErickson presented no evidence that the officers
engaged in intimdating or threatening behavior or that they
gave any indications that woul d cause a reasonabl e person to
bel i eve that he was constrained to consent to a search.

In light of this evidence, we cannot infer the
exi stence of coercion fromthe inherent nature of the encounter
as Erickson urges. The current case authority dictates that the
nature of Erickson’s consent nust be determ ned fromthe
totality of the circunstances with which he was confronted.

We cannot conprehend why Erickson consented to the
search — especially in view of what ultimately proved to be the
incrimnating state of his vehicle. Perhaps he was unaware of
his right to refuse to consent to the officer’s request.
However, he did not present any evidence of such possible
i gnorance of his right to refuse as one of the factors to be
consi dered anong the overall circunstances. Regardl ess of
Eri ckson’s reason for consenting to the search, he did so
apparently w thout any evidence of coercion. Pursuant to
Robi nette, O ficer Archer acted properly. Therefore, we cannot
find a | egal basis to suppress the evidence discovered in

Eri ckson’ s vehicle.
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The order of the McCracken Crcuit is reversed, and
the matter is remanded for trial.

ALL CONCUR.
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