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BEFORE: BARBER, GUI DUG.I AND PAI SLEY, JUDGES.
GUI DUGLI, JUDGE. Mary Ann Upton (“Mary Ann”) appeals from an
order of the Adham Circuit Court distributing marital property
and denying mai ntenance. W affirm

Mary Ann and Jack Upton (“Jack”) were married on June
5, 1988. On Septenber 29, 2000, Jack filed a petition for
di ssolution of marriage in AdhamCrcuit Court. In that there
were no children born during the marriage, the only contested

i ssues involved property and nai nt enance.



The matter proceeded before the trial comm ssion in
Septenber, 2001. Proof was taken, and the comm ssioner’s
recommendati ons were rendered on March 21, 2002. Both parties
filed exceptions to the recommendati ons, and the circuit court
rendered a final order on Septenber 13, 2002. The court opined
in relevant part that Jack was entitled to an interest in two
parcel s of real property owned or previously owned by the
parties, and that Mary Ann was not entitled to maintenance.
Thi s appeal foll owed.

Mary Ann first argues that the trial court abused its
di scretion by making an i nequitable disposition of the marital
property. Specifically, she maintains that the court erred in
awar di ng Jack an interest in the marital residence and a parcel
of rental property. Mary Ann and Jack becane joint owners of
the parcels in 1988 and 1992, respectively. On July 1, 1994,
Jack executed quitclaimdeeds to Mary Ann on both parcels for
t he apparent purpose of protecting those assets froma potentia
civil action against him

Citing KRS 403.190, Mary Ann argues that since Jack
di vested hinself of his legal interest in the parcels in 1994,
the court erred in finding that he had a marital interest in
themat the time of dissolution. Her argunment focuses on the
KRS 404.190(2)(d) exception to the presunption that all property

acqui red subsequent to the nmarriage is marital property. Thi s
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provi sion states that property excluded by valid agreenent of
the parties may be characterized as non-nmarital. She al so
contends that the 1994 title transfer may al so properly be
characterized as a gift, the effect again being that Jack
retained no marital interest in the parcels.

We have closely exam ned this issue, and find no
error. W nust first note that Mary Ann has not conplied with
CR 76.12(4)(c)(v), requiring an argunent which “shall contain at
the beginning . . . a statenent with reference to the record
showi ng whet her the issue was properly preserved for review and,
if so, in what manner.” Mary Ann has not shown where, nor in
what manner, her first argunment was rai sed bel ow, and our review
of her exceptions to the conm ssioner’s recommendati ons has not
uncovered sanme. As errors to be considered on appellate review
must be precisely preserved and identified in the | ower court,

Skaggs v. Assad, Ky., 712 S.W2d 947 (1986), and since one nay

not present one can of worns to the trial court and another to

t he appellate court, Neal v. Commonwealth, Ky., 95 S.W3d 843

(2003), we would be justified in summarily affirmng the trial
court on this issue.

Assum ng, arguendo, that Mary Ann raised this argunent
bel ow, we find no error in the trial court’s disposition of the
two parcels. In characterizing property as marital, KRS Chapter

403 does not require the trial court to examne title to the



property. Rather, the dispositive inquiry first is whether the
property was acquired after the marriage, in which case it is
presuned to be marital, and second, whether it falls within one
of the limted exceptions to that presunption. KRS 403.190(2).
The exceptions are limted to property acquired by gift,
bequest, devise, or descent, property acquired in exchange for
property acquired before marriage, property acquired after a
decree of |egal separation, property excluded by valid agreenent
of the parties, and increase in the value of property acquired
before marriage which did not result fromthe marriage. KRS
403.190(2)(a-e). Cdearly, the two parcels of real property were
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acquired after the marriage,” and Mary Ann has cited nothing in

the record supportive of the assertion that the quitclaimdeeds
shoul d be characterized as either a gift or as valid agreenent
i ntended to exclude the property frommarital status.

More inportant, KRS 403.190(3) is dispositive. It
provi des that,

[All'l property acquired by either spouse
after the marriage and before a decree of

| egal separation is presuned to be narita
property, regardl ess of whether title is
hel d individually or by the spouses in sone
formof co- ownership such as joint tenancy,
tenancy in comon, tenancy by the entirety,
and comunity property. (Enphasis added).

! Mary Ann also had a pre-narital interest in one of the parcels, which the
trial court properly recognized.



Thus, since the parcels in question were properly recognized by
the trial court as being acquired after nmarriage, and as the
formof title is not consequential, we find no error in the
trial court’s disposition of these assets.

Mary Ann’s second argunent is that the trial court
abused its discretion in failing to award her mai ntenance. She
mai ntains that the court failed to properly consider the
mai nt enance statute, the effect of the property settlenent, and
whet her she was able to support herself and provide for her
reasonabl e needs. She seeks an order vacating the trial court’s
order denyi ng nai nt enance.

We find no error in the trial court’s adoption of the
conmi ssioner’s recomrendati on that an award of maintenance was
not warranted under the facts at bar. As the parties are wel
awar e, KRS 403. 200 addresses mai ntenance. It states that

(1) I'n a proceeding for dissolution of

marriage or |egal separation, or a

proceedi ng for nai ntenance foll ow ng

di ssolution of a marriage by a court which

| acked personal jurisdiction over the absent

spouse, the court may grant a mmi ntenance

order for either spouse only if it finds

t hat the spouse seeki ng mai nt enance:

(a) Lacks sufficient property, including

marital property apportioned to him to

provi de for his reasonabl e needs; and

(b) I's unable to support hinself through

appropriate enploynent or is the custodi an

of a child whose condition or circunstances
nmake it appropriate that the custodi an not
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be required to seek enpl oynent outside the
hone.

(2) The mai ntenance order shall be in such
anounts and for such periods of tine as the
court deens just, and after considering al
rel evant factors including:

(a) The financial resources of the party
seeki ng mai ntenance, including marital
property apportioned to him and his ability
to neet his needs independently, including
the extent to which a provision for support
of a child living wwth the party includes a
sum for that party as custodi an;

(b) The tinme necessary to acquire sufficient
education or training to enable the party
seeki ng mai ntenance to find appropriate

enpl oynent ;

(c) The standard of living established
during the marri age;

(d) The duration of the marriage;

(e) The age, and the physical and enpbtiona

condition of the spouse seeki ng mai nt enance;

and

(f) The ability of the spouse from whom

mai nt enance i s sought to neet his needs

whil e neeting those of the spouse seeking

mai nt enance.

The record indicates that Mary Ann has a nonthly gross
i ncone of approximately $2,302.00, consisting of wages of $1, 750
and social security benefits of $552.00. Jack’s nonthly incone
is approxi mtely $2,110.00, resulting from $1, 365.00 i n soci al

security benefits and $745.00 in disability incone. It is

uncontroverted that the marital debt of approximtely $24, 800. 00



was split equally between the parties, though Mary Ann has the
addi ti onal burden of paying to Jack $18, 640. 00 representing
Jack’s non-marital interest in a houseboat, reinbursenent for
mai nt enance expenses, and proceeds from LGXE stock which the
parties sol d.

Qur review of the parties’ assets and liabilities
supports the comm ssioner’s conclusion that the parties’ post-
j udgnent incones are approxinmately equal. Wile Mary Ann is
saddl ed with nore debt (nmuch of it to conpensate Jack for his
non-marital interest in the houseboat), we find no error in the
trial court’s adoption of the comm ssioner’s recommendati on t hat
an award of nmmi ntenance was not warranted. The el enments of KRS
403. 200 were exam ned by the conmm ssioner and the trial court,
al beit in a pieceneal fashion, and we find no basis for
tanpering with order on appeal as it relates to this issue.

For the foregoing reasons, we affirmthe order of the

O dham Circuit Court.
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