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H LL & H LL CONSTRUCTI ON COVPANY APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COMPENSATI ON BOARD
ACTI ON NO. WC-99- 79282

SUSAN W LLEY; HON. J. KEVIN KI NG
ADM NI STRATI VE LAW JUDGE; AND
WORKERS' COVPENSATI ON BOARD APPELLEES

CPI NI ON

AFFI RM NG I N PART, REVERSI NG | N PART AND RENMANDI NG
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BEFORE: PAI SLEY AND TACKETT, JUDGES; AND HUDDLESTON, SENI OR
JUDGE. !

PAI SLEY, JUDGE. Hill & Hi Il Construction Conpany petitions for

review of an opinion of the Wrkers’ Conpensation Board (board),

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by
assi gnnent of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21.580.



whi ch affirnmed the decision of the Administrative Law Judge
(ALJ) awarding Susan Wl ey permanent partial disability
benefits based on a 30%disability rating and a 20% functi ona
inmpairment rating involving injuries to Wlley’'s bl adder,
ki dney, and lunbar spine. H Il & H Il asserts that the portion
of the award which relates to Wlley' s kidney condition is not
based on objective nedical findings. After reviewi ng the record
and the argunents of counsel, we agree with appellant as to that
issue. Thus, we affirmin part, reverse in part, and renand
with directions.

On Novenber 18, 1998, 2 during her second day of
enpl oynent as a flag-person for HIll & Hill, WIlley was injured
when a | arge boulder fell froma truck, struck her in the
abdonmen, and knocked her to the ground. She was taken to a
hospital emergency room where she was di agnosed with bruised
ri bs and ki dneys and was treated with pain nedication. She
returned to work the next day and continued to work part-tinme at
Hll & H |l doing various jobs for approxi mately six nonths
until she was laid off. She has been enpl oyed at severa

restaurants since 1999.

2 There is some testimony in the record fromWIley that the
injury occurred on Novenber 8, 1998. This appears to be erroneous,
but the reason for the inconsistency is unclear.



About two weeks after the incident, WIley was seen by
Dr. Sandra Dionisio, a famly physician, with conplaints of
general soreness, tenderness and swelling near her stomach, as
wel |l as urinary urgency and | eakage, and pelvic regi on nunbness.
A urinalysis indicated sone traces of blood in her urine. Dr.
Dionisio referred her to a urologist, Dr. Juan Drachenberg,
whose preoperative diagnosis was second-degree cystourethrocel e
and urinary incontinence. On January 26, 2000, Dr. Drachenberg
performed a “retropubic cystourethropexy by Burch” surgica
procedure to attach Wlley' s bladder to her pelvic bone. The
operation resolved her urinary |eakage problem but she
continued to experience abdom nal pain and swelling, left |eg
pai n, pelvic nunbness, and urinary incontinence. WIley is not
currently receiving active treatnent for her physical
conpl ai nt s.

On Cctober 29, 2001, WIlley filed an Application for
Resolution of Injury Claimclaimng injury to her ribs, kidney,
and bl adder based on the Novenber 1998 incident. She included
notes fromDr. Dionisio pertaining to several visits.
Subsequently, she filed a report and Form 107 prepared by Dr.
Paul Forberg of the Kentucky Orthopedic and Chiropractic Center
i nvol ving an exam nation performed on January 14, 2002. In his
t wo- page report, Dr. Forberg diagnosed WIlley as suffering from

bl adder avul si on, kidney contusion with hematria, sexua



dysfunction, nunbness in the peroneal region, and bilateral Sl
joint pain. He reported that Wlley told himshe continued to
have bl adder incontinence, painful sex, bloody urine, constant

| ow back and hip pain, |eg nunbness, and an inability to stand
for long periods of tinme. |In his Form 107, Dr. Forberg assessed
a 20% per manent whol e body i npai rnment under the nost recent

Ameri can Medi cal Association (AMA) Cuides to Eval uation of

Per manent | npairnment, of which he attributed 9% to a ki dney

condition, 7%to a bl adder condition, and 5%to | unbosacra
abnormalities. He stated WIIley should avoid prol onged
standi ng, and that she needed GV and GYN followup. H Il & Hil
objected to the filing of Dr. Forberg' s report for evidentiary
pur poses, based on the physician’s alleged failure to set forth
sufficient objective nedical findings. The ALJ overruled the
stated objection on the ground that it went to the weight rather
than the adm ssibility of the evidence.

On February 20, 2002, H Il & H Il filed the report of
a neurol ogist, Dr. Joseph Zerga, who exam ned WIIley on February
13, 2002. Dr. Zerga' s physical exam nation indicated that
Wl ley had tenderness in her left | ower abdonen, subjective
decreased nunbness in the |left suprapubic region, no atrophy,
and fasciculation or nuscle tenderness in her legs. He stated
that Wlley s synptons were predom nately in the distribution of

the iliohapogastric nerve, and that her urinary conplaints m ght



be due to a | unbosacral plexus traunma or |ocal trauma to the

bl adder. Dr. Zerga noted there was no inpairnent rating given
in the AMA Guides for an iliohapogastric nerve injury, but after
review ng inpairnment ratings for other simlar nerve conditions
he assigned inpairnent ratings of 2% for sensory deficit, 2% for
dysest hesi as associated wth the iliohapogastric nerve
condition, and 3% for inpairnment related to urinary problens for
a total whole person inpairnent of 7% He felt that Wlley’'s
only restriction should be to avoid heavy lifting.

On March 27, 2002, WIlley testified during a hearing
before the ALJ that she suffered constant stomach pain, nunbness
in her left armand |eg, and urinary incontinence and overfl ow.
She said that she could performdaily activities but that she
had difficulty perform ng heavy manual |abor. On April 30,
2002, the ALJ issued an opinion awarding Wlley benefits
commensurate with a 30% pernmanent partial disability rating
under KRS 342. 730, based on the 20% functional inpairnment rating
(20% X 1.5) assessed by Dr. Forberg. The ALJ indicated that he
utilized Dr. Forberg' s inpairnent rating because he felt that
Dr. Forberg’ s enphasis on Wlley's urinary problens, as opposed
to Dr. Zerga's focus on Wlley' s peripheral nerve deficit, nore
closely correlated with the condition which had the greatest

i mpact on Wlley' s functional ability.



On May 6, 2002, HIl & H Il filed a petition for
reconsi deration seeking a reduction of the award or additiona
findings of fact based on a | ack of objective nedical findings
to support Dr. Forberg s inpairnment rating of 9% for Wlley's
ki dney condition. On May 22, 2002, the ALJ denied the petition
to reconsider, stating that the objection involved the nerits of
the case which is an inproper ground for collateral review See

Wells v. Beth-El khorn Coal Corp., Ky. App., 708 S.W2d 104

(1985). He also stated that Dr. Forberg relied on a provision

of the AMA Cui des which provides for the assessnent of

i mpai rment for signs of upper urinary tract dysfunction that do
not require continuous treatnment or surveillance. On Septenber
11, 2002, the board affirnmed the ALJ's decision. This appea

f ol | owned.

H Il & H Il argues that the ALJ erred in awardi ng
benefits based on Dr. Forberg’s inpairnent rating as it rel ated
to Wlley s kidney condition. It does not dispute the portion
of the award which is based on Dr. Forberg's functiona
i mpai rment ratings associated with Wlley' s bl adder and
| umbosacral abnormalities, but it maintains that Dr. Forberg
provi ded no objective nmedical findings to support the inpairnent
rating for her alleged kidney dysfunction. Unfortunately, as
asserted by HIl & Hill and admtted by Wlley, the board

m sunder st ood the issue which was raised by H Il & HIl as to



the award of benefits for a kidney infection. Instead, the
board addressed only the evidence supporting benefits related to
Wl ley' s bl adder condition.

As the fact-finder, the ALJ has the authority to
determ ne the quality, character, and substance of evidence.

Burton v. Foster Weeler Corp., Ky., 72 S.W3d 925, 929 (2002);

Square D Co. v. Tipton, Ky., 862 S.W2d 308, 309 (1993). 1In a

wor kers’ conpensation action, “the clainmant bears the burden of
proof and the risk of nonpersuasion” as to every essentia

el emrent. Magic Coal Co. v. Fox, Ky., 19 S.W3d 88, 96 (2000);

Wi ttaker v. Rowl and, Ky., 998 S.W2d 479, 481 (1999). Wen the

fact-finder’s decision favors the party with the burden of

proof, the issue on appeal is whether the AL)' s decision is
supported by substantial evidence, which is defined as sone
evi dence of substance and consequence sufficient to “induce

conviction in the mnds of reasonable people.” Transportation

Cabi net, Departnent of H ghways v. Poe, Ky., 69 S.W3d 60, 62

(2001); McNutt Construction/First CGeneral Services v. Scott,

Ky., 40 S.W3d 854, 860 (2001).
KRS 342. 0011 provides in pertinent part as foll ows:

(1) "Injury" means any work-rel ated
traumati c event or series of traumatic
events, including cunulative trauma, arising
out of and in the course of enploynent which
is the proximte cause producing a harnfu
change in the human organi sm evi denced by
obj ective nedical findings.



(33) “Qnjective nedical findings” neans

i nformati on gai ned through direct
observation and testing of the patient
appl yi ng objective or standardi zed net hods.

The interplay between these two sections was discussed by the

Kent ucky Suprenme Court in G bbs v. Premer Scale Co./Indiana

Scale Co., Ky., 50 S.W3d 754 (2001). After discussing the

| egislative history of KRS 342.0011(1), the court recognized a

| egislative intent to make the requirenents for proving a claim
for occupational injury nore stringent, stating that “although a
wor ker may experience synptons and al t hough a physician may have
di agnosed a work-rel ated harnful change, the harnful change nust
be evi denced by objective nedical findings as that termis
defined by KRS 342.0011(33). Oherwise, it is not conpensabl e
as an ‘injury.’” Id. at 761. The court noted that a claimnt’s
conpl aints of synptons are not objective nedical findings as
defined by KRS 342.0011(33), and that subjective clains nust be
confirmed by direct observations or standardized tests. Id. at
762. The claimant nust offer either direct or indirect evidence
of the harnful change in the form of objective nedical findings

whi ch denonstrate the exi stence of synptons of a harnful change.

Id. See also Staples, Inc. v. Konvelski, Ky., 56 S.W3d 412

(2001). Substantial evidence of a harnful change in the human

organi smconstituting a conpensable “injury” nust include



obj ective nedical findings. See, e.g., G bbs, supra; Staples,

supra.

In the current case, H Il & H Il challenges the ALJ' s
finding that Wlley suffered froma permanent partial disability
related to her kidney. The majority of the ALJ' s opinion with
respect to the nedical evidence involved his acceptance of Dr.
Forberg’s rather than Dr. Zerga' s inpairnment assessnent, as well
as his acceptance of Dr. Forberg s inpairnment ratings as to
Wl ey s bladder and | unbosacral condition. However, the ALJ
did not specifically discuss WIlley s kidney condition, and Dr.
Forberg did not indicate either that he perfornmed or that
Wl ley' s nedical history contained any di agnostic or evaluative
tests pertaining to her kidney condition. |Indeed, aside from
his ultinmate diagnosis of kidney contusion wth hematuria and
the inmpairnment rating, the only reference in Dr. Forberg' s
report to Wlley' s kidney condition lies in his notation about
her subjective reference to having blood in her urine. However,
a nedi cal report dated Novenber 30, 1998, fromthe Wite House
Cinic states that Wlley was told in the energency roomon the
day of the incident that she m ght have a brui sed ki dney and
“[t]he hematuria | asted about 2-days and has resol ved.”
Moreover, at the hearing before the ALJ, WIlley testified that
she was never specifically treated for a kidney condition and

that she did not know of any abnornalities with her Kkidney.



On appeal to this court, WIlley has pointed to no
specific objective nedical evidence to support benefits for a
ki dney inpairment. |Instead Wlley relies on Dr. Forberg's
report, which contains no analysis, nedical test reports, or
direct observations related to her kidney. Although HIIl & Hil
requested the ALJ to nmake additional findings to support the
conclusion that a kidney inpairnment exists, that request was
denied. As our review of the record shows that Wl | ey has
failed to provide objective nedical findings of a conpensable
“Injury” to her kidney as required by KRS 342.0011(1) and (33),
we nust conclude that substantial evidence does not support the
ALJ’ s and the board’'s findings that Wlley suffers a permanent
inmpairnment as a result of a kidney condition.

We therefore affirmin part, we reverse that portion
of the ALJ's award of pernmanent partial disability benefits
which is associated with WIlley s kidney condition, and we
remand for an award based solely on her bl adder and | unbosacra

condi ti ons.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Walter W Turner McKi nnl ey Morgan
Lexi ngt on, Kent ucky Hyden, Kentucky
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