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BEFORE: M NTQON, SCHRODER, AND TAYLOR, JUDGES.

TAYLOR, JUDGE: This matter is before us on remand fromthe
Kent ucky Suprene Court by Opinion and Order entered Decenber 8,
2004. The Suprene Court vacated our Opinion rendered February
13, 2004, and ordered us to reconsider it in light of Thornton

V. United States, 541 U S. 615, 124 S. C. 2127, 158 L. Ed. 2d

905 (2004). Having considered Thornton, we issue the follow ng

opi ni on.



The Commonweal t h of Kentucky brings this interlocutory
appeal from a Septenber 5, 2002, order of the Jefferson Crcuit
Court. Kentucky Revised Statutes (KRS) 22A.020. W reverse and
remand.

The facts are not in dispute. Oficer Stephen @ auber
and O ficer Kenneth Wl kins were on foot patrol in a Louisville
nei ghbor hood when they spotted WIIliam Rainey driving at a high
rate of speed. d auber and W/ kins observed Rai ney parking his
vehicle, exiting his vehicle, and shouting | oudly at nearby
residents. By the tinme the officers reached Rai ney, he was
approximately fifty feet fromhis vehicle. @ auber and WIkins
recogni zed that Rainey was “unsteady on his feet, snelled
strongly of al coholic beverages, and was slurring his speech.”
Rainey told the officers that he had been thrown out of a bar
and had been drinking. Rainey refused a field sobriety test;
however, d auber and W1 ki ns deduced that Rai ney was
intoxi cated. Rainey was arrested and charged with operating a
notor vehicle under the influence of intoxicants (DU ) (KRS
189A. 010) and reckless driving (KRS 189.290).

Fol l owi ng the arrest, d auber and W1 ki ns searched
Rai ney’s vehicle and found a handgun conceal ed beneath the
driver’s seat. Rainey was charged with the additional crines of

possession of a firearmby a convicted felon (KRS 527.040) and



with being a persistent felony offender in the first degree (KRS
532. 080).

Rainey filed a notion to suppress the handgun sei zed
fromhis vehicle. The circuit court granted the notion and
suppressed the introduction of the handgun into evidence. This
interlocutory appeal follows.

The Commonweal th contends the search of Rainey’s
vehi cl e was proper as a search made incident to an arrest. W
agr ee.

A search incident to an arrest provides an exception
to the general rule that searches and sei zures nust be
acconpani ed by a warrant. The exception stands for the
proposi tion:

[w] hen an arrest is made, it is reasonable

for the arresting officer to search the

person arrested in order to renove any

weapons that the latter m ght seek to use in

order to resist arrest or effect his escape.

[and] to search for and seize any
evidence on the arrestee’s person in order

to prevent its conceal ment or destruction.

Chinel v. California, 395 U S 752, 762-63, 89 S. . 2034, 23

L. Ed. 2d 685 (1969). The incident to arrest exception has been
extended to a warrentl ess search of an autonobil e made
cont enporaneously to the lawful arrest of its occupant. New

York v. Belton, 453 U S. 454, 101 S. &. 2860, 69 L. Ed. 2d 768




(1981), cited with approval in Commonwealth v. Ransey, 744

S.W2d 418 (Ky. 1987).

In Thornton, the United States Suprene Court has now
hel d that a police officer may search a vehicle s passenger
conpartnent incident to the |lawful arrest of a “recent occupant”
of the vehicle. The Suprenme Court clearly rejected the
contention that a police officer nust first initiate contact
with the suspect while he is still an occupant of the vehicle.
Under the facts of our case, it is clear that Rainey was a
recent occupant of the vehicle, and thus, the police properly

sear ched the passenger conpartnent of his vehicle under the

search incident to arrest exception. See Thornton, 541 U.S.

615. Accordingly, we conclude the circuit court erred by
suppressing the introduction of the handgun into evi dence.

For the foregoing reasons, the order of the Jefferson
Circuit Court is reversed and this cause is remanded for

proceedi ngs not inconsistent with this opinion.
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